8§ 440.46-a Motion for resentence; persons convicted of certain marihuana
of f enses.

1. When a person is serving a sentence for a conviction in this state,
whet her by trial verdict or guilty plea, under fornmer article two
hundred twenty-one of the penal |aw, and such persons' conduct as
alleged in the accusatory instrunent and/or shown by the guilty plea or
trial verdict would not have been a crinme under article two hundred
twenty-two of the penal |law, had such article two hundred twenty-two
rather than former article two hundred twenty-one of the penal |aw been
in effect at the tine of such conduct, then the chief adm nistrative
judge of the state of New York shall, in accordance with this section
automatically vacate, disnm ss and expunge such conviction in accordance
with section 160.50 of this chapter, and the office of court
adm nistration shall imediately notify the state division of crimnal
justice services, state departnent of corrections and community
supervi sion and the appropriate |local correctional facility which shal
i medi ately effectuate the appropriate relief. Such notification to the
division of crimnal justice services shall also direct that such agency
notify all relevant police and | aw enforcenent agencies of their duty to
destroy and/or mark records related to such case in accordance with
section 160.50 of this chapter. Nothing in this section shall prevent a
person who believes his or her sentence is required by this section to
be vacated, dism ssed and/ or expunged fromfiling a petition with the
court to effectuate all appropriate relief.

2. (a) When a person is serving or has conpleted serving a sentence
for a conviction in this state, whether by trial verdict or guilty plea,
under forner article two hundred twenty-one of the penal |aw, and such
person's conduct as alleged in the accusatory instrunment and/or shown by
the guilty plea or trial verdict, or shown by other information: (i)
woul d not have been a crinme under article two hundred twenty-two of the
penal |aw, had such article two hundred twenty-two rather than forner
article two hundred twenty-one of the penal |aw been in effect at the
time of such conduct; or (ii) under such circunstances such person woul d
have been guilty of a | esser or potentially | ess onerous of fense under
such article two hundred twenty-two than such forner article two hundred



twenty-one of the penal |law, then such person may petition the court of
conviction pursuant to this article for vacatur of such conviction.

(b) (i) Upon receiving a served and filed notion under paragraph (a)
of this subdivision, the court shall presunme that any conviction by plea
was not knowi ng, voluntary and intelligent and that any conviction by
verdi ct and any acconpanyi ng sentence constitutes cruel and unusual
puni shment under the state constitution if either has severe or ongoing
consequences, including but not limted to potential or actual
i mm gration consequences; and the court shall further presunme that the
novant satisfies the criteria in such paragraph (a) and thereupon nake
such finding and grant the notion to vacate such conviction on such
grounds in a witten order unless the party opposing the notion proves,
by cl ear and convi nci ng evi dence, that the novant does not satisfy the
criteria to bring such notion.

(ii) If the petition neets the criteria in subparagraph (ii) of
paragraph (a) of this subdivision, the court after affording the parties
an opportunity to be heard and present evidence, nay substitute, unless
it is not inthe interests of justice to do so, a conviction for an
appropriate | esser offense under article two hundred twenty-two of the
penal | aw.

(c) I'n the event of any vacatur and/or substitution pursuant to this
subdi vi sion, the office of court adm nistration shall imediately notify
the state division of crimnal justice services concerning such
determ nation. Such notification to the division of crimnal justice
services shall also direct that such agency notify all relevant police
and | aw enforcenment agencies of their duty to destroy and/or mark
records related to such case in accordance with section 160.50 of this
chapter or, where conviction for a crinme is substituted pursuant to this
subdi vi si on, update such agenci es' records accordingly.

3. Under no circunstances may substitution under this section result
in the inmposition of a termof inprisonment or sentencing term
obligation or condition that is in any way either harsher than the
original sentence or harsher than the sentence authorized for any
substituted | esser offense.

4. (a) If the judge who originally sentenced the novant for such



of fense i s not reasonably avail able, then the presiding judge for such
court shall designate another judge authorized to act in the appropriate
jurisdiction to determne the petition or application.

(b) Unless requested by the novant, no hearing is necessary to grant
an application filed under subdivision two of this section.

(c) Wien a felony conviction is vacated pursuant to this section and a
| esser offense that is a m sdeneanor or violation is substituted for
such conviction, such | esser offense shall be considered a m sdeneanor
or violation, as the case may be, for all purposes. Wen a m sdeneanor
conviction is vacated pursuant to this section and a | esser offense that
is a violation is substituted for such conviction, such | esser offense
shall be considered a violation for all purposes.

(d) Nothing in this section is intended to or shall dimnish or
abrogate any rights or renedi es otherw se avail able to a defendant,
petitioner or applicant. Relief under this section is available
not wi t hst andi ng that the judgnent was for a violation of forner sections
221.05, 221.10, 221.15, 221.20, 221.35 or 221.40 of the penal lawin
effect prior to the effective date of this paragraph and that the
underlying action or proceedi ng has already been vacated, dism ssed and
expunged.

(e) Nothing in this and related sections of lawis intended to
di minish or abrogate the finality of judgnents in any case not falling
wi thin the purview of this section.

(f) The provisions of this section shall be avail able, used and
applied in parallel fashion by the famly court and the crimnal courts
to juvenile delinquency adjudications, adol escent offender adjudications
and yout hful of fender adjudicati ons.

(g) The chief adm nistrator of the courts shall pronul gate al
necessary rules and nake avail able all necessary forns to enable the
filing of the petitions and applications provided in this section no
| ater than sixty days following the effective date of this section. All
sentences eligible for automati c vacatur, dism ssal and expungenent
pursuant to subdivision one of this section shall be identified and the
required entities notified within one year of the effective date of this
secti on.



