8§ 440.20 Mdtion to set aside sentence; by defendant.

1. At any tinme after the entry of a judgnent, the court in which the
j udgnment was entered may, upon notion of the defendant, set aside the
sentence upon the ground that it was unauthorized, illegally inposed or
otherwise invalid as a nmatter of law. Were the judgnment includes a
sentence of death, the court may al so set aside the sentence upon any of
the grounds set forth in paragraph (b), (c¢), (f), (g) or (h) of
subdi vi si on one of section 440.10 as applied to a separate sentencing
proceedi ng under section 400.27, provided, however, that to the extent
the ground or grounds asserted include one or nore of the aforesaid
par agr aphs of subdi vi sion one of section 440.10, the court nust al so
apply subdivisions two and three of section 440.10, other than paragraph
(d) of subdivision two of such section, in determning the notion. In
the event the court enters an order granting a notion to set aside a
sentence of death under this section, the court nust either direct a new
sent enci ng proceeding in accordance with section 400.27 or, to the
extent that the defendant cannot be resentenced to death consistent with
the laws of this state or the constitution of this state or of the
United States, resentence the defendant to life inprisonment w thout
parole or to a sentence of inprisonnent for the class A-1 felony of
murder in the first degree other than a sentence of life inprisonnment
wi t hout parole. Upon granting the notion upon any of the grounds set
forth in the aforesaid paragraphs of subdivision one of section 440.10
and setting aside the sentence, the court nust afford the people a
reasonabl e period of tinme, which shall not be |ess than ten days, to
determ ne whether to take an appeal fromthe order setting aside the
sentence of death. The taking of an appeal by the people stays the
ef fectiveness of that portion of the court's order that directs a new
sent enci ng proceedi ng.

2. Notwithstanding the provisions of subdivision one, the court nust
deny such a notion when the ground or issue raised thereupon was
previously determ ned on the nerits upon an appeal fromthe judgnent or
sentence, unless since the tinme of such appell ate determ nation there
has been a retroactively effective change in the law controlling such
i ssue.



3. Notwi thstanding the provisions of subdivision one, the court nay
deny such a notion when the ground or issue raised thereupon was
previously determ ned on the nerits upon a prior notion or proceeding in
a court of this state, other than an appeal fromthe judgnment, or upon a
prior notion or proceeding in a federal court, unless since the tine of
such determ nation there has been a retroactively effective change in
the law controlling such issue. Despite such determ nation, however,
the court in the interest of justice and for good cause shown, nay in
its discretion grant the notion if it is otherwi se neritorious.

4. An order setting aside a sentence pursuant to this section does
not affect the validity or status of the underlying conviction, and
after entering such an order the court nust resentence the defendant in
accordance with the | aw



