§ 410.70 Hearing on violation.

1. In general. The court may not revoke a sentence of probation or a
sentence of conditional discharge, or extend a period of probation,
unl ess (a) the court has found that the defendant has violated a
condition of the sentence and (b) the defendant has had an opportunity
to be heard pursuant to this section. The defendant is entitled to a
hearing in accordance with this section pronptly after the court has
filed a declaration of delinquency or has comritted himor has fixed
bail pursuant to this article.

2. Statenent; prelimnary exam nation. The court nust file or cause to
be filed with the clerk of the court a statenent setting forth the
condition or conditions of the sentence violated and a reasonabl e
description of the tine, place and manner in which the violation
occurred. The defendant nust appear before the court within ten business
days of the court's issuance of the notice to appear and the court nust
advi se himof the contents of the statenent and furnish himw th a copy
thereof. At the time of such appearance the court nust ask the defendant
whet her he wi shes to nmake any statenent with respect to the violation.

I f the defendant nakes a statenent, the court nay accept it and base its
decision thereon. If the court does not accept it, or if the defendant
does not make a statenent, the court nust proceed with the hearing.

Provi ded, however, that upon request, the court nust grant a reasonable
adj ournnment to the defendant to enable himto prepare for the hearing.

3. Manner of conducting hearing. The hearing nust be a summary one by
the court without a jury and the court nay receive any rel evant evi dence
not legally privileged. The defendant may cross-exam ne w tnesses and
may present evidence on his own behalf. A finding that the defendant has
violated a condition of his sentence nust be based upon a preponderance
of the evidence.

4. Counsel. The defendant is entitled to counsel at all stages of any
proceedi ng under this section and the court nust advise him of such
right at the outset of the proceeding.



5. Revocation; nodification; continuation. At the conclusion of the
hearing the court may revoke, continue or nodify the sentence of
probation or conditional discharge. Were the court revokes the
sentence, it nust inpose sentence as specified in subdivisions three and
four of section 60.01 of the penal |aw. Were the court continues or
nodi fies the sentence, it nust vacate the declaration of delinquency and
direct that the defendant be released. If the alleged violation is
sust ai ned and the court continues or nodifies the sentence, it nay
extend the sentence up to the period of interruption specified in
subdi vi sion two of section 65.15 of the penal law, but any tinme spent in
custody in any correctional institution pursuant to section 410.60 of
this article shall be credited against the termof the sentence.

Provi ded further, where the alleged violation is sustained and the court
continues or nodifies the sentence, the court may al so extend the
remai ni ng period of probation up to the maxi numterm aut horized by
section 65.00 of the penal |aw. Provided, however, a defendant shal
receive credit for the time during which he or she was supervi sed under
the original probation sentence prior to any declaration of delinquency
and for any tine spent in custody pursuant to this article for an

al I eged vi ol ation of probation.



