8 400.40 Procedure for determning prior convictions for the purpose of
sentence in certain cases.

1. Applicability. Were a conviction is entered for an unclassified
m sdeneanor or for a traffic infraction and the authorized sentence
depends upon whet her the defendant has a previous judgnent of conviction
for an offense, or where a conviction is entered for a violation defined
outside the penal |aw and the amobunt of the fine authorized by the | aw
defining such violation depends upon whet her the defendant has a
previ ous judgnent of conviction for an offense, such issue is determ ned
as provided in this section.

2. Statenent to be filed. |If it appears that the defendant has a
previ ous judgnent of conviction and if the court is required, or inits
di scretion desires, to inpose a sentence that would not be authorized in
t he absence of such previous judgnent, a statenent nust be filed after
conviction and before sentence setting forth the date and place of the
previ ous judgnent or judgnments and the court nust conduct a hearing to
determ ne whether the defendant is the sane person nentioned in the
record of such judgnment or judgnents. |In any case where an increased
sentence is nmandatory, the statenent may be filed by the court or by the
prosecutor. In any case where an increased sentence is discretionary,
the statenment may be filed only by the court.

3. Prelimnary exam nation. The defendant nust be given a copy of
such statenment and the court nust ask himwhether he admits or denies
such prior judgnment or judgnents. |f the defendant denies the sane or
remai ns mute, the court nmay proceed with the hearing and, where the
i ncreased sentence is nandatory, it nust inpose such

4. Tinme for hearing. 1In any case where a copy of the statenment was
not received by the defendant at | east two days prior to the prelimnary
exam nation, the court nust upon request of the defendant grant an
adj ournment of at |east two days before proceeding with the hearing.

5. Manner of conducting hearing. A hearing pursuant to this section
nmust be before the court without a jury. The burden of proof is upon



the people and a finding that the defendant has been convicted of any
of fense alleged in the statenent nust be based upon proof beyond a

reasonabl e doubt by evi dence adm ssible under the rules applicable to
trial of the issue of qguilt.



