8 400. 27 Procedure for determ ning sentence upon conviction for the
of fense of nmurder in the first degree.

1. Upon the conviction of a defendant for the of fense of nmurder in the
first degree as defined by section 125.27 of the penal law, the court
shall pronptly conduct a separate sentencing proceeding to determ ne
whet her the defendant shall be sentenced to death or to life
i mpri sonment w thout parole pursuant to subdivision five of section
70.00 of the penal law. Nothing in this section shall be deened to
preclude the people at any tine fromdeternmning that the death penalty
shall not be sought in a particular case, in which case the separate
sent enci ng proceedi ng shall not be conducted and the court may sentence
such defendant to life inprisonment without parole or to a sentence of
i mprisonment for the class A-I felony of nmurder in the first degree
ot her than a sentence of life inprisonnment wthout parole.

2. The separate sentencing proceedi ng provided for by this section
shal |l be conducted before the court sitting with the jury that found the
defendant guilty. The court may di scharge the jury and i npanel another
jury only in extraordinary circunstances and upon a show ng of good
cause, which may include, but is not limted to, a finding of prejudice
to either party. If a newjury is inpaneled, it shall be formed in
accordance with the procedures in article two hundred seventy of this
chapter. Before proceeding with the jury that found the defendant
guilty, the court shall determ ne whether any juror has a state of nm nd
that is |likely to preclude the juror fromrendering an inparti al
deci si on based upon the evidence adduced during the proceeding. In
maki ng such determ nation the court shall personally exam ne each juror
i ndividual ly outside the presence of the other jurors. The scope of the
exam nation shall be within the discretion of the court and nay i ncl ude
guestions supplied by the parties as the court deens proper. The
proceedi ngs provided for in this subdivision shall be conducted on the
record; provided, however, that upon notion of either party, and for
good cause shown, the court may direct that all or a portion of the
record of such proceedi ngs be sealed. In the event the court deternines
that a juror has such a state of mnd, the court shall discharge the
juror and replace the juror with the alternate juror whose nane was



first drawn and called. If no alternate juror is available, the court
nmust di scharge the jury and inpanel another jury in accordance with
article two hundred seventy of this chapter.

3. For the purposes of a proceeding under this section each
subpar agr aph of paragraph (a) of subdivision one of section 125.27 of
the penal |aw shall be deened to define an aggravating factor. Except as
provi ded in subdivision seven of this section, at a sentencing
proceedi ng pursuant to this section the only aggravating factors that
the jury may consi der are those proven beyond a reasonabl e doubt at
trial, and no other aggravating factors may be consi dered. \Wether a
sentenci ng proceeding is conducted before the jury that found the
defendant guilty or before another jury, the aggravating factor or
factors proved at trial shall be deemed established beyond a reasonabl e
doubt at the separate sentencing proceedi ng and shall not be
relitigated. Where the jury is to determ ne sentences for concurrent
counts of nurder in the first degree, the aggravating factor included in
each count shall be deened to be an aggravating factor for the purpose
of the jury's consideration in determning the sentence to be inposed on
each such count.

4. The court on its own notion or on notion of either party, in the
interest of justice or to avoid prejudice to either party, may delay the
commencenent of the separate sentencing proceedi ng.

5. Notwi thstanding the provisions of article three hundred ninety of
this chapter, where a defendant is found guilty of rmurder in the first
degree, no presentence investigation shall be conducted; provided,
however, that where the court is to inpose a sentence of inprisonment, a
presentence investigation shall be conducted and a presentence report
shall be prepared in accordance with the provisions of such article.

6. At the sentencing proceeding the people shall not relitigate the
exi stence of aggravating factors proved at the trial or otherw se
present evidence, except, subject to the rul es governing adm ssion of
evidence in the trial of a crimnal action, in rebuttal of the
def endant's evi dence. However, when the sentencing proceeding is



conducted before a newly inpaneled jury, the people may present evidence
to the extent reasonably necessary to informthe jury of the nature and
ci rcunst ances of the count or counts of nmurder in the first degree for
whi ch the defendant was convicted in sufficient detail to permt the
jury to determ ne the weight to be accorded the aggravating factor or
factors established at trial. Wenever the people present such evidence,
the court nust instruct the jury in its charge that any facts elicited
by the people that are not essential to the verdict of guilty on such
count or counts shall not be deened established beyond a reasonabl e
doubt. Subject to the rules governing the adm ssion of evidence in the
trial of a crimnal action, the defendant may present any evi dence
relevant to any mtigating factor set forth in subdivision nine of this
section; provided, however, the defendant shall not be precluded from
the adm ssion of reliable hearsay evidence. The burden of establishing
any of the mtigating factors set forth in subdivision nine of this
section shall be on the defendant, and nust be proven by a preponderance
of the evidence. The people shall not offer evidence or argunent
relating to any mtigating factor except in rebuttal of evidence offered
by the def endant.

7. (a) The people nay present evidence at the sentencing proceeding to
prove that in the ten year period prior to the conmm ssion of the crine
of murder in the first degree for which the defendant was convicted, the
def endant has previously been convicted of two or nore offenses
commtted on different occasions; provided, that each such offense shal
be either (i) a class A felony offense other than one defined in article
two hundred twenty of the penal law, a class B violent felony offense
specified in paragraph (a) of subdivision one of section 70.02 of the
penal |aw, or a felony offense under the penal |aw a necessary el enent
of which involves either the use or attenpted use or threatened use of a
deadl y weapon or the intentional infliction of or the attenpted
intentional infliction of serious physical injury or death, or (ii) an
of fense under the |aws of another state or of the United States
puni shabl e by a term of inprisonnent of nore than one year a necessary
el enent of which involves either the use or attenpted use or threatened
use of a deadly weapon or the intentional infliction of or the attenpted
intentional infliction of serious physical injury or death. For the



pur pose of this paragraph, the term"deadly weapon"” shall have the
meani ng set forth in subdivision twelve of section 10.00 of the penal
law. In calculating the ten year period under this paragraph, any period
of time during which the defendant was incarcerated for any reason
between the tinme of conm ssion of any of the prior felony offenses and
the tinme of comm ssion of the crinme of nurder in the first degree shal
be excluded and such ten year period shall be extended by a period or
periods equal to the tinme served under such incarceration. The
defendant's conviction of two or nore such offenses shall, if proven at
t he sentencing proceedi ng, constitute an aggravating factor.

(b) I'n order to be deened established, an aggravating factor set forth
in this subdivision nust be proven by the people beyond a reasonabl e
doubt and the jury nust unaninmously find such factor to have been so
proven. The defendant nay present evidence relating to an aggravating
factor defined in this subdivision and either party nmay offer evidence
in rebuttal. Any evidence presented by either party relating to such
factor shall be subject to the rules governing adm ssion of evidence in
the trial of a crimnal action.

(c) Whenever the people intend to offer evidence of an aggravating
factor set forth in this subdivision, the people nmust within a
reasonable tine prior to trial file with the court and serve upon the
defendant a notice of intention to offer such evidence. Wenever the
people intend to offer evidence of the aggravating factor set forth in
paragraph (a) of this subdivision, the people shall file with the notice
of intention to offer such evidence a statenent setting forth the date
and place of each of the alleged offenses in paragraph (a) of this
subdi vi si on. The provisions of section 400.15 of this chapter, except
for subdivisions one and two thereof, shall be foll owed.

8. Consistent with the provisions of this section, the people and the
def endant shall be given fair opportunity to rebut any evidence received
at the separate sentenci ng proceedi ng.

9. Mtigating factors shall include the follow ng:

(a) The defendant has no significant history of prior crimnal
convictions involving the use of violence agai nst anot her person,;

(b) The defendant was nentally retarded at the tine of the crine, or



the defendant's mental capacity was inpaired or his ability to conform
his conduct to the requirenents of |aw was inpaired but not so inpaired
in either case as to constitute a defense to prosecution;

(c) The defendant was under duress or under the dom nation of another
person, although not such duress or dom nation as to constitute a
defense to prosecution;

(d) The defendant was crimnally liable for the present offense of
murder conmitted by another, but his participation in the offense was
relatively mnor although not so minor as to constitute a defense to
prosecuti on;

(e) The nmurder was committed while the defendant was nental ly or
enotionally disturbed or under the influence of al cohol or any drug,
al though not to such an extent as to constitute a defense to
prosecution; or

(f) Any other circunmstance concerning the crinme, the defendant's state
of mind or condition at the time of the crine, or the defendant's
character, background or record that would be relevant to mtigation or
puni shment for the crine.

* 10. At the conclusion of all the evidence, the people and the
def endant nmay present argunent in sunmation for or against the sentence
sought by the people. The people may deliver the first summation and the
def endant nmay then deliver the |last summation. Thereafter, the court
shall deliver a charge to the jury on any matters appropriate in the
circunstances. In its charge, the court nust instruct the jury that with
respect to each count of nmurder in the first degree the jury should
consi der whether or not a sentence of death should be inposed and
whet her or not a sentence of life inprisonnent wthout parole should be
i nposed, and that the jury nust be unaninobus with respect to either
sentence. The court must also instruct the jury that in the event the
jury fails to reach unani nous agreenent with respect to the sentence,
the court will sentence the defendant to a termof inprisonnent with a
m ni mrumterm of between twenty and twenty-five years and a nmaxi mumterm
of life. Following the court's charge, the jury shall retire to consider
the sentence to be inposed. Unless inconsistent with the provisions of
this section, the provisions of sections 310.10, 310.20 and 310. 30 shal
govern the deliberations of the jury.

* NB The jury deadl ock instruction prescribed in sub 10 decl ared



UNCONSTI TUTI ONAL under Article 1, Section 6 of the state Constitution

11. (a) The jury may not direct inposition of a sentence of death
unl ess it unaninously finds beyond a reasonabl e doubt that the
aggravating factor or factors substantially outweigh the mtigating
factor or factors established, if any, and unani nously determ nes that
the penalty of death should be inposed. Any nenber or nenbers of the
jury who find a mtigating factor to have been proven by the defendant
by a preponderance of the evidence nay consider such factor established
regardl ess of the nunber of jurors who concur that the factor has been
est abl i shed.

(b) If the jury directs inposition of either a sentence of death or
life inprisonnent without parole, it shall specify on the record those
mtigating and aggravating factors considered and those mtigating
factors established by the defendant, if any.

(c) Wth respect to a count or concurrent counts of nurder in the
first degree, the court may direct the jury to cease deliberation with
respect to the sentence or sentences to be inposed if the jury has
deli berated for an extensive period of tine wthout reaching unani nous
agreenent on the sentence or sentences to be inposed and the court is
satisfied that any such agreenment is unlikely within a reasonable tine.
The provisions of this paragraph shall apply with respect to consecutive
counts of nurder in the first degree. In the event the jury is unable to
reach unani nous agreenent, the court nust sentence the defendant in
accordance wi th subdivisions one through three of section 70.00 of the
penal |law with respect to any count or counts of nmurder in the first
degree upon which the jury failed to reach unani nous agreenent as to the
sentence to be inposed.

(d) I'f the jury unaninously determ nes that a sentence of death should
be i nposed, the court nust thereupon inpose a sentence of death.
Thereafter, however, the court may, upon witten notion of the
def endant, set aside the sentence of death upon any of the grounds set
forth in section 330.30. The procedures set forth in sections 330.40 and
330.50, as applied to separate sentencing proceedi ngs under this
section, shall govern the notion and the court upon granting the notion
shal |, except as may otherw se be required by subdivision one of section
330.50, direct a new sentencing proceedi ng pursuant to this section.



Upon granting the notion upon any of the grounds set forth in section
330. 30 and setting aside the sentence, the court nust afford the people
a reasonabl e period of tine, which shall not be less than ten days, to
determ ne whether to take an appeal fromthe order setting aside the
sentence of death. The taking of an appeal by the people stays the

ef fectiveness of that portion of the court's order that directs a new
sent enci ng proceedi ng.

(e) If the jury unaninously determ nes that a sentence of life
i mpri sonment w thout parole should be inposed the court nust thereupon
i npose a sentence of life inprisonment w thout parole.

(f) Where a sentence has been unani nously determ ned by the jury it
nmust be recorded on the mnutes and read to the jury, and the jurors
nmust be col |l ectively asked whether such is their sentence. Even though
no juror nakes any declaration in the negative, the jury nust, if either
party makes such an application, be polled and each juror separately
asked whet her the sentence announced by the foreman is in all respects
his or her sentence. If, upon either the collective or the separate
inquiry, any juror answers in the negative, the court mnmust refuse to
accept the sentence and nust direct the jury to resune its deliberation.
If no disagreement is expressed, the jury nust be discharged fromthe
case.

12. (a) Upon the conviction of a defendant for the offense of nurder
in the first degree as defined in section 125.27 of the penal |aw, the
court shall, upon oral or witten notion of the defendant based upon a
showi ng that there is reasonabl e cause to believe that the defendant is
mentally retarded, pronptly conduct a hearing without a jury to
determ ne whether the defendant is nentally retarded. Upon the consent
of both parties, such a hearing, or a portion thereof, may be conducted
by the court contenporaneously with the separate sentencing proceedi ng
in the presence of the sentencing jury, which in no event shall be the
trier of fact with respect to the hearing. At such hearing the defendant
has the burden of proof by a preponderance of the evidence that he or
she is nmentally retarded. The court shall defer rendering any finding
pursuant to this subdivision as to whether the defendant is nentally
retarded until a sentence is inposed pursuant to this section.

(b) I'n the event the defendant is sentenced pursuant to this section



to life inprisonment without parole or to a termof inprisonnment for the
class A-I felony of murder in the first degree other than a sentence of
life inprisonnent without parole, the court shall not render a finding
with respect to whether the defendant is nmentally retarded.

(c) I'n the event the defendant is sentenced pursuant to this section
to death, the court shall thereupon render a finding with respect to
whet her the defendant is nentally retarded. If the court finds the
defendant is nentally retarded, the court shall set aside the sentence
of death and sentence the defendant either to life inprisonnment wthout
parole or to a termof inprisonnent for the class A1 felony of nurder
in the first degree other than a sentence of life inprisonnent wthout
parole. If the court finds the defendant is not nmentally retarded, then
such sentence of death shall not be set aside pursuant to this
subdi vi si on.

(d) I'n the event that a defendant is convicted of nmurder in the first
degree pursuant to subparagraph (iii) of paragraph (a) of subdivision
one of section 125.27 of the penal law, and the killing occurred while
t he def endant was confined or under custody in a state correctional
facility or local correctional institution, and a sentence of death is
i nposed, such sentence may not be set aside pursuant to this subdivision
upon the ground that the defendant is nentally retarded. Nothing in this
par agr aph or paragraph (a) of this subdivision shall preclude a
defendant from presenting mtigating evidence of nental retardation at
t he separate sentencing proceedi ng.

(e) The foregoi ng provisions of this subdivision notwithstanding, at a
reasonable tine prior to the comencenent of trial the defendant may,
upon a witten notion alleging reasonabl e cause to believe the defendant
is mentally retarded, apply for an order directing that a nental
retardation hearing be conducted prior to trial. If, upon review of the
defendant's notion and any response thereto, the court finds reasonabl e
cause to believe the defendant is nentally retarded, it shall pronptly
conduct a hearing without a jury to determ ne whether the defendant is
mentally retarded. In the event the court finds after the hearing that
the defendant is not nentally retarded, the court nust, prior to
commencenent of trial, enter an order so stating, but nothing in this
par agr aph shall preclude a defendant from presenting nmitigating evidence
of nental retardation at a separate sentencing proceeding. In the event



the court finds after the hearing that the defendant, based upon a
preponderance of the evidence, is nentally retarded, the court nust,
prior to conmencenent of trial, enter an order so stating. Unless the
order is reversed on an appeal by the people or unless the provisions of
par agraph (d) of this subdivision apply, a separate sentencing
proceedi ng under this section shall not be conducted if the defendant is
thereafter convicted of nmurder in the first degree. In the event a
separate sentencing proceeding is not conducted, the court, upon
conviction of a defendant for the crinme of nurder in the first degree,
shal|l sentence the defendant to life inprisonnent without parole or to a
sentence of inprisonment for the class A-I felony of nmurder in the first
degree other than a sentence of |ife inprisonnent wthout parole.
Whenever a nental retardation hearing is held and a finding is rendered
pursuant to this paragraph, the court may not conduct a hearing pursuant
to paragraph (a) of this subdivision. For purposes of this subdivision
and paragraph (b) of subdivision nine of this section, "nental
retardation"” neans significantly subaverage general intellectual
functioning existing concurrently with deficits in adaptive behavi or

whi ch were nmani fested before the age of eighteen.

(f) I'n the event the court enters an order pursuant to paragraph (e)
of this subdivision finding that the defendant is nentally retarded, the
peopl e may appeal as of right fromthe order pursuant to subdivision ten
of section 450.20 of this chapter. Upon entering such an order the court
nmust afford the people a reasonable period of time, which shall not be
| ess than ten days, to determ ne whether to take an appeal fromthe
order finding that the defendant is nentally retarded. The taking of an
appeal by the people stays the effectiveness of the court's order and
any order fixing a date for trial. Wthin six nonths of the effective
date of this subdivision, the court of appeals shall adopt rules to
ensure that appeals pursuant to this paragraph are expeditiously
perfected, reviewed and determ ned so that pretrial delays are
mnimzed. Prior to adoption of the rules, the court of appeals shal
i ssue proposed rules and receive witten comments thereon from
i nterested parties.

13. (a) As used in this subdivision, the term"psychiatric evidence"
means evi dence of nental di sease, defect or condition in connection with



either a mtigating factor defined in this section or a nental
retardation hearing pursuant to this section to be offered by a

psychi atrist, psychol ogi st or other person who has received training, or
education, or has experience relating to the identification, diagnosis,
treatnment or evaluation of nental disease, nental defect or nental
condi ti on.

(b) When either party intends to offer psychiatric evidence, the party
nmust, within a reasonable time prior to trial, serve upon the other
party and file with the court a witten notice of intention to present
psychi atric evidence. The notice shall include a brief but detail ed
statenent specifying the witness, nature and type of psychiatric
evi dence sought to be introduced. If either party fails to serve and
file witten notice, no psychiatric evidence is adm ssible unless the
party failing to file thereafter serves and files such notice and the
court affords the other party an adjournnment for a reasonable period. I|f
a party fails to give tinely notice, the court in its discretion nay
i npose upon of fendi ng counsel a reasonabl e nonetary sanction for an
intentional failure but nmay not in any event preclude the psychiatric
evidence. In the event a nonetary sanction is inposed, the offending
counsel shall be personally liable therefor, and shall not receive
rei mbur senent of any kind fromany source in order to pay the cost of
such nonetary sanction. Nothing contained herein shall preclude the
court fromentering an order directing a party to provide tinmely notice.

(c) Wien a defendant serves notice pursuant to this subdivision, the
district attorney nmay make application, upon notice to the defendant,
for an order directing that the defendant submt to an exam nation by a
psychiatrist, |licensed psychol ogist, or |icensed clinical social worker
designated by the district attorney, for the purpose of rebutting
evi dence offered by the defendant with respect to a nental disease,
defect, or condition in connection with either a mtigating factor
defined in this section, including whether the defendant was acting
under duress, was nentally or enotionally disturbed or nentally
retarded, or was under the influence of alcohol or any drug. If the
application is granted, the district attorney shall schedule a tine and
pl ace for the exam nation, which shall be recorded. Counsel for the
peopl e and the defendant shall have the right to be present at the
exam nation. A transcript of the exam nation shall be nmade available to



t he defendant and the district attorney pronptly after its concl usion.
The district attorney shall pronptly serve on the defendant a witten
copy of the findings and eval uation of the examner. If the court finds
that the defendant has wilfully refused to cooperate fully in an

exam nation pursuant to this paragraph, it shall, upon request of the
district attorney, instruct the jury that the defendant did not submt
to or cooperate fully in such psychiatric exam nation. Wen a def endant
is subjected to an exani nation pursuant to an order issued in accordance
with this subdivision, any statenment nade by the defendant for the

pur pose of the exam nation shall be inadm ssible in evidence agai nst him
in any crimnal action or proceeding on any issue other than that of
whether a mitigating factor has been established or whether the
defendant is nentally retarded, but such statenent is adm ssible upon
such an issue whether or not it would otherwi se be deened a privil eged
conmuni cati on

14. (a) At a reasonable tinme prior to the sentencing proceeding or a
nmental retardation hearing:

(i) the prosecutor shall, unless previously disclosed and subject to a
protective order, nake available to the defendant the statenents and
i nformati on specified in subdivision one of section 245.20 of this part
and make avail abl e for inspection, photographing, copying or testing the
property specified in subdivision one of section 245.20; and

(ii) the defendant shall, unless previously disclosed and subject to a
protective order, nake available to the prosecution the statenments and
i nformati on specified in subdivision four of section 245.20 and nake
avai l abl e for inspection, photographing, copying or testing, subject to
constitutional limtations, the reports, docunents and ot her property
specified in section 245.20 of this part.

(b) Where a party refuses to nake disclosure pursuant to this section,
t he provisions of section 245.70, 245.75 and/or 245.80 of this part
shal | apply.

(c) If, after conplying with the provisions of this section or an
order pursuant thereto, a party finds either before or during a
sentenci ng proceeding or nental retardation hearing, additional nateri al
subj ect to discovery or covered by court order, the party shall pronptly
make di sclosure or apply for a protective order.



(d) If the court finds that a party has failed to conply with any of
the provisions of this section, the court may enpl oy any of the renedies
or sanctions specified in subdivision one of section 245.80 of this
part.

15. The court of appeals shall fornulate and adopt rules for the
devel opnment of fornms for use by the jury in recording its findings and
determ nati ons of sentence.



