8§ 245.80 Renedi es or sanctions for non-conpliance.

1. Need for renmedy or sanction. (a) Wien naterial or information is
di scoverabl e under this article but is disclosed belatedly, the court
shal |l inpose a renedy or sanction that is appropriate and proportionate
to the prejudice suffered by the party entitled to disclosure.
Regar dl ess of a showi ng of prejudice the party entitled to disclosure
shal | be given reasonable tine to prepare and respond to the new
mat eri al .

(b) When nmaterial or information is discoverable under this article
but cannot be discl osed because it has been | ost or destroyed, the court
shal | inpose an appropriate renedy or sanction if the party entitled to
di scl osure shows that the |ost or destroyed material may have cont ai ned
sonme information relevant to a contested i ssue. The appropriate remedy
or sanction is that which is proportionate to the potential ways in
which the | ost or destroyed nmaterial reasonably could have been hel pf ul
to the party entitled to disclosure.

2. Avail able renmedies or sanctions. For failure to conply with any
di scovery order inposed or issued pursuant to this article, the court
may nmake a further order for discovery, grant a continuance, order that
a hearing be reopened, order that a witness be called or recalled,
instruct the jury that it nmay draw an adverse inference regarding the
non- conpl i ance, preclude or strike a witness's testinony or a portion of
a witness's testinony, admt or exclude evidence, order a mstrial,
order the dismissal of all or sone of the charges provided that, after
considering all other renedies, dismssal is appropriate and
proportionate to the prejudice suffered by the party entitled to
di scl osure, or make such other order as it deenms just under the
ci rcunst ances; except that any sanction agai nst the defendant shal
conport with the defendant's constitutional right to present a defense,
and precluding a defense witness fromtestifying shall be perm ssible
only upon a finding that the defendant's failure to conply with the
di scovery obligation or order was willful and notivated by a desire to
obtain a tactical advantage.

3. Consequences of non-disclosure of statenment of testifying



prosecution witness. The failure of the prosecutor or any agent of the
prosecutor to disclose any witten or recorded statenment nade by a
prosecution witness which relates to the subject matter of the witness's
testimony shall not constitute grounds for any court to order a new
pre-trial hearing or set aside a conviction, or reverse, nodify or
vacate a judgnent of conviction, in the absence of a show ng by the
defendant that there is a reasonable possibility that the non-di scl osure
materially contributed to the result of the trial or other proceeding;
provi ded, however, that nothing in this section shall affect or limt
any right the defendant may have to a reopened pre-trial hearing when
such statenents were di sclosed before the close of evidence at trial.



