§ 245.20 Automatic discovery.

1. Initial discovery for the defendant. The prosecution shall disclose
to the defendant, and permt the defendant to discover, inspect, copy,
phot ograph and test the following material and information in the
possessi on, custody or control of the prosecution or persons under the
prosecution's direction or control:

(a) All witten or recorded statenments, and the substance of all oral
statenents, nade by the defendant or a co-defendant to a public servant
engaged in | aw enforcenent activity or to a person then acting under
their direction or in cooperation with themthat relate to the subject
matter of the charges against the defendant or co-defendant in the
i nstant case, or a defense thereto.

(b) Al transcripts of the testinony of a person who has testified
before a grand jury that relate to the subject matter of the charges
agai nst the defendant in the instant case, including but not limted to
t he defendant or a co-defendant. If in the exercise of reasonable
diligence, and due to the limted availability of transcription
resources, a transcript is unavailable for disclosure within the tine
period specified in subdivision one of section 245.10 of this article,
such time period my be stayed by up to an additional thirty cal endar
days without need for a notion pursuant to subdivision two of section
245.70 of this article; except that such disclosure shall be made as
soon as practicable and not later than thirty cal endar days before the
first scheduled trial date, unless an order is obtained pursuant to
section 245.70 of this article. When the court is required to review
grand jury transcripts, the prosecution shall disclose such transcripts
to the court expeditiously upon receipt by the prosecutor,
not wi t hst andi ng the otherw se-applicable tinme periods for disclosure in
this article.

(c) The nanes and adequate contact information for all persons other
t han | aw enforcenment personnel whomthe prosecutor knows to have
evi dence or information relevant to any of fense charged or to any
potential defense thereto, including a designation by the prosecutor as
to which of those persons nay be called as witnesses. Nothing in this
par agraph shall require the disclosure of physical addresses; provided,
however, upon a notion and good cause shown the court may direct the



di scl osure of a physical address. Information under this subdivision
relating to the identity of a 911 caller, the victimor wtness of an
of fense defined under article one hundred thirty or section 230.34 or
230. 34-a of the penal law, any other victimor witness of a crinme where
t he def endant has substantiated affiliation with a crimnal enterprise
as defined in subdivision three of section 460.10 of the penal law, or a
confidential informant nay be withheld, and redacted from di scovery
materials, without need for a notion pursuant to section 245.70 of this
article; but the prosecution shall notify the defendant in witing that
such information has not been disclosed, unless the court rules

ot herwi se for good cause shown.

(d) The nanme and work affiliation of all |aw enforcenent personnel
whom t he prosecutor knows to have evidence or information relevant to
any offense charged or to any potential defense thereto, including a
designati on by the prosecutor as to which of those persons may be call ed
as witnesses. Information under this subdivision relating to undercover
personnel may be w thheld, and redacted from di scovery naterial s,
wi t hout need for a notion pursuant to section 245.70 of this article;
but the prosecution shall notify the defendant in witing that such
i nformati on has not been disclosed, unless the court rules otherw se for
good cause shown.

(e) All statenments related to the subject natter of the case, witten
or recorded or summarized in any witing or recordi ng, made by persons
who have evidence or information relevant to any offense charged or to
any potential defense thereto, including all police reports, notes of
police and other investigators, |aw enforcenent agency reports, and
statenents, witten or recorded or sumrarized in any witing or
recordi ng, by persons to be called as witnesses at pre-trial hearings.

(f) Expert opinion evidence, including the nane, business address,
current curriculumvitae, a list of publications, and a |ist of
proficiency tests and results adm nistered or taken within the past ten
years of each expert w tness whomthe prosecutor intends to call as a
witness at trial or a pre-trial hearing, and all reports prepared by the
expert that pertain to the case, or if no report is prepared, a witten
statenent of the facts and opinions to which the expert is expected to
testify and a summary of the grounds for each opinion. This paragraph
does not alter or in any way affect the procedures, obligations or



rights set forth in section 250.10 of this title. If in the exercise of
reasonabl e diligence this information is unavail able for disclosure
within the tine period specified in subdivision one of section 245.10 of
this article, that period shall be stayed wi thout need for a notion
pursuant to subdivision two of section 245.70 of this article; except
that the prosecution shall notify the defendant in witing that such

i nformati on has not been disclosed, and such disclosure shall be made as
soon as practicable and not later than sixty cal endar days before the
first scheduled trial date, unless an order is obtained pursuant to
section 245.70 of this article. Wen the prosecution's expert witness is
being called in response to disclosure of an expert w tness by the
defendant, the court shall alter a scheduled trial date, if necessary,
to allow the prosecution thirty cal endar days to nmake the di scl osure and
the defendant thirty cal endar days to prepare and respond to the new
materi al s.

(g) Al tapes or other electronic recordings, including all electronic
recordi ngs of 911 tel ephone calls nmade or received in connection with
the alleged crimnal incident, and a designation by the prosecutor as to
whi ch of the recordi ngs under this paragraph the prosecution intends to
introduce at trial or a pre-trial hearing. |If the discoverable materials
under this paragraph exceed ten hours in total |ength, the prosecution
may di scl ose only the recordings that it intends to introduce at trial
or a pre-trial hearing, along with a list of the source and approxi mate
quantity of other recordings and their general subject matter if known,
and the defendant shall have the right upon request to obtain recordings
not previously disclosed. The prosecution shall disclose the requested
materials as soon as practicable and not |less than fifteen cal endar days
after the defendant's request, unless an order is obtained pursuant to
section 245.70 of this article. The prosecution may w thhold the nanes
and identifying informati on of any person who contacted 911 without the
need for a protective order pursuant to section 245.70 of this article,
provi ded, however, the defendant nay nove the court for disclosure. If
the prosecution intends to call such person as a witness at a trial or
heari ng, the prosecution nust disclose the name and contact information
of such witness no later than fifteen days before such trial or hearing,
or as soon as practicable.

(h) Al'l photographs and drawings that relate to the subject natter of



t he charges agai nst the defendant in the instant case or a defense
thereto nade or conpleted by a public servant engaged in | aw enforcenent
activity, or which were made by a person whomthe prosecutor intends to
call as a witness at trial or a pre-trial hearing.

(i) Al photographs, photocopies and reproductions nade by or at the
direction of |aw enforcenent personnel of any property that relate to
the subject matter of the charges agai nst the defendant in the instant
case or a defense thereto prior to its rel ease pursuant to section
450. 10 of the penal |aw.

(j) Al reports, docunents, records, data, calculations or witings,
including but not limted to prelimnary tests and screening results and
bench notes and anal yses perforned or stored el ectronically, concerning
physi cal or nmental exam nations, or scientific tests or experinents or
conparisons, relating to the crimnal action or proceedi ng which were
made by or at the request or direction of a public servant engaged in
| aw enforcenent activity, or which were made by a person whomthe
prosecutor intends to call as a witness at trial or a pre-trial hearing,
or which the prosecution intends to introduce at trial or a pre-trial
hearing. Information under this paragraph also includes, but is not
limted to, |laboratory informati on nanagenent systemrecords relating to
such materials, any prelimnary or final findings of non-confornance
with accreditation, industry or governnental standards or |aboratory
protocol s, and any conflicting analyses or results by |aboratory
personnel regardl ess of the |aboratory's final analysis or results. If
the prosecution subnmtted one or nore itens for testing to, or received
results from a forensic science |aboratory or simlar entity not under
the prosecution's direction or control, the court on notion of a party
shal | issue subpoenas or orders to such |aboratory or entity to cause
mat eri al s under this paragraph to be nade avail able for disclosure. The
prosecution shall not be required to provide information related to the
results of physical or nmental exam nations, or scientific tests or
experinments or conparisons, unless and until such exam nations, tests,
experinments, or conparisons have been conpl et ed.

(k) Al evidence and information that relate to the subject nmatter of
the case, including that which is known to police or other |aw
enf orcenment agencies acting on the governnent's behalf in the case, that
tends to: (i) negate the defendant's guilt as to a charged offense; (ii)



reduce the degree of or mtigate the defendant's cul pability as to a
charged offense; (iii) support a potential defense to a charged offense;
(iv) inpeach the credibility of a testifying prosecution wtness; (V)
under m ne evidence of the defendant's identity as a perpetrator of a
charged offense; (vi) provide a basis for a notion to suppress evidence;
or (vii) mtigate punishnment. Information under this subdivision shal

be di scl osed whether or not such information is recorded in tangible
formand irrespective of whether the prosecutor credits the infornmation.
The prosecutor shall disclose the information expeditiously upon its
recei pt and shall not delay disclosure if it is obtained earlier than
the tine period for disclosure in subdivision one of section 245.10 of
this article.

(1) A summary of all prom ses, rewards and i nducenents nade in
connection with the instant case to, or in favor of, persons who may be
called as witnesses, as well as requests for consideration by persons
who nay be called as witnesses and copies of all docunents relevant to a
prom se, reward or inducenent.

(m Alist of all tangible objects obtained from or allegedly
possessed by, the defendant or a co-defendant in connection with the
crimnal action or proceeding. The list shall include a designation by
the prosecutor as to which objects were physically or constructively
possessed by the defendant and were recovered during a search or seizure
by a public servant or an agent thereof, and which tangi ble objects were
recovered by a public servant or an agent thereof after allegedly being
abandoned by the defendant. If the prosecution intends to prove the
def endant's possessi on of any tangi bl e objects by neans of a statutory
presunpti on of possession, it shall designate such intention as to each
such object. If reasonably practicable, the prosecution shall also
designate the location fromwhich each tangi bl e obj ect was recover ed.
There is also a right to i nspect, copy, photograph and test the |isted
t angi bl e obj ects.

(n) Whether a search warrant has been executed in connection with the
crimnal action or proceeding and all docunments relating thereto,
including but not limted to the warrant, the warrant application,
supporting affidavits, a police inventory of all property seized under
the warrant, and a transcript of all testinony or other oral
comuni cations offered in support of the warrant application.



(o) Al tangible property that relates to the subject matter of the
case, along with a designation of which itens the prosecution intends to
introduce in its case-in-chief at trial or a pre-trial hearing. If in
t he exercise of reasonable diligence the prosecutor has not forned an
intention within the tinme period specified in subdivision one of section
245.10 of this article that an itemunder this subdivision will be
i ntroduced at trial or a pre-trial hearing, the prosecution shall notify
the defendant in witing, and the time period in which to designate
items as exhibits shall be stayed wi thout need for a notion pursuant to
subdi vi sion two of section 245.70 of this article; but the disclosure
shall be made as soon as practicable and subject to the continuing duty
to disclose in section 245.60 of this article.

(p) A conplete record of judgnents of conviction for all defendants
and all persons desighated as potential prosecution w tnesses pursuant
to paragraph (c) of this subdivision, other than those wi tnesses who are
experts.

(q) Wien it is known to the prosecution, the existence of any pending
crimnal action against all persons designated as potential prosecution
W t nesses pursuant to paragraph (c) of this subdivision.

(r) The approximate date, tinme and place of the offense or offenses
charged and of the defendant's seizure and arrest.

(s) I'n any prosecution alleging a violation of the vehicle and traffic
| aw, where the defendant is charged by indictnment, superior court
i nformati on, prosecutor's information, information, or sinplified
information, all records of calibration, certification, inspection,
repair or mai ntenance of machines and instrunents utilized to perform
any scientific tests and experinments, including but not limted to any
test of a person's breath, blood, urine or saliva, for the period of six
nont hs prior and six nonths after such test was conducted, including the
records of gas chromatography related to the certification of al
ref erence standards and the certification certificate, if any, held by
the operator of the machine or instrunent. The time period required by
subdi vi si on one of section 245.10 of this article shall not apply to the
di scl osure of records created six nonths after a test was conducted, but
such di scl osure shall be nade as soon as practicable and in any event,
the earlier of fifteen days followi ng receipt, or fifteen days before
the first scheduled trial date.



(t) I'n any prosecution alleging a violation of section 156.05 or
156. 10 of the penal law, the tine, place and manner such viol ation
occurred.

(u) (i) A copy of all electronically created or stored infornation
sei zed or obtained by or on behalf of |aw enforcenent from (A) the
def endant as described in subparagraph (ii) of this paragraph; or (B) a
source other than the defendant which relates to the subject matter of
t he charges agai nst the defendant in the instant case or a defense
t her et o.

(ii) If the electronically created or stored information originates
froma device, account, or other electronically stored source that the
prosecution believes the defendant owned, nuaintained, or had | awf ul
access to and is within the possession, custody or control of the
prosecuti on or persons under the prosecution's direction or control, the
prosecution shall provide a conplete copy of the electronically created
or stored information fromthe device or account or other source.

(iii) If possession of such electronically created or stored
informati on woul d be a crinme under New York state or federal |aw, the
prosecution shall nmake those portions of the electronically created or
stored information that are not crimnal to possess avail able as
speci fied under this paragraph and shall afford counsel for the
def endant access to i nspect contraband portions at a supervised | ocation
t hat provides regular and reasonabl e hours for such access, such as a
prosecutor's office, police station, or court.

(iv) This paragraph shall not be construed to alter or in any way
affect the right to be free fromunreasonabl e searches and sei zures or
such other rights a suspect or defendant may derive fromthe state
constitution or the United States constitution. If in the exercise of
reasonabl e diligence the informati on under this paragraph is not
avai l abl e for disclosure within the tinme period required by subdivision
one of section 245.10 of this article, that period shall be stayed
wi t hout need for a notion pursuant to subdivision two of section 245.70
of this article, except that the prosecution shall notify the defendant
in witing that such information has not been discl osed, and such
di scl osure shall be made as soon as practicable and not |ater than
forty-five cal endar days before the first scheduled trial date, unless
an order is obtained pursuant to section 245.70 of this article.



(v) Any other material and information relevant to the subject matter
of the charges against the defendant in the instant case or a defense
thereto that are not designated in paragraphs (a) through (u) of this
subdi vi si on.

2. Duties of the prosecution. The prosecutor shall nake a diligent,
good faith effort to ascertain the existence of material or infornmation
di scover abl e under subdivision one of this section and to cause such
material or information to be made avail able for discovery where it
exists but is not within the prosecutor's possession, custody or
control. The prosecutor shall not be required to obtain material or
information if it may be obtained with use of a subpoena duces tecum
where the defense is able to obtain the sane material with the use of a
subpoena duces tecum For purposes of subdivision one of this section,
all itenms and information related to the prosecution of a charge in the
possessi on of any New York state or |ocal police or |aw enforcenent
agency shall be deened to be in the possession of the prosecution. The
prosecution shall also identify any |aboratory having contact with
evidence related to the prosecution of a charge. This subdivision shal
not require the prosecutor to ascertain the existence of w tnesses not
known to the police or another |aw enforcenent agency, or the witten or
recorded statenents thereof, under paragraph (c) or (e) of subdivision
one of this section.

3. Suppl enmental discovery for the defendant. The prosecution shal
di sclose to the defendant a list of all msconduct and crimnal acts of
t he def endant not charged in the indictnent, superior court infornmation,
prosecutor's information, information, or sinplified information, which
the prosecution intends to use at trial for purposes of (a) inpeaching
the credibility of the defendant, or (b) as substantive proof of any
material issue in the case. In addition the prosecution shall designate
whether it intends to use each |listed act for inpeachnent and/or as
substantive proof.

4. Reciprocal discovery for the prosecution. (a) The defendant shall,
subject to constitutional limtations, disclose to the prosecution, and
permt the prosecution to discover, inspect, copy or photograph, any



material and rel evant evidence within the defendant's or counsel for the
def endant's possession or control that is discoverabl e under paragraphs
(f), (g), (h), (j), (1) and (o) of subdivision one of this section,
whi ch the defendant intends to introduce at trial or a pre-trial
heari ng, and the names, addresses, birth dates, and all statenents,
written or recorded or summarized in any witing or recording, of those
persons ot her than the defendant whomthe defendant intends to call as
W tnesses at trial or a pre-trial hearing.

(b) Disclosure of the name, address, birth date, and all statenents,
witten or recorded or summarized in any witing or recording, of a
per son whom t he defendant intends to call as a witness for the sole
pur pose of inpeaching a prosecution witness is not required until after
the prosecution witness has testified at trial.

(c) If in the exercise of reasonable diligence the reciprocally
di scoverabl e i nformati on under paragraph (f) or (o) of subdivision one
of this section is unavailable for disclosure within the tinme period
specified in subdivision two of section 245.10 of this article, such
time period shall be stayed without need for a notion pursuant to
subdi vi sion two of section 245.70 of this article; but the disclosure
shall be made as soon as practicable and subject to the continuing duty
to disclose in section 245.60 of this article.

5. Stay of automatic discovery; renedies and sanctions. Section 245.10
and subdi vi sions one, two, three and four of this section shall have the
force and effect of a court order, and failure to provide discovery
pursuant to such section or subdivision may result in application of any
renedi es or sanctions permtted for non-conpliance with a court order
under section 245.80 of this article. However, if in the judgnent of
ei ther party good cause exists for declining to make any of the
di scl osures set forth above, such party nmay nove for a protective order
pursuant to section 245.70 of this article and production of the item
shall be stayed pending a ruling by the court. The opposing party shal
be notified in witing that information has not been disclosed under a
particul ar section. Wen sone parts of material or information are
di scoverabl e but in the judgnent of a party good cause exists for
declining to disclose other parts, the discoverable parts shall be
di scl osed and the disclosing party shall give notice in witing that



non- di scover abl e parts have been wi t hhel d.

6. Redactions permitted. (a) Either party nmay redact the follow ng
wi t hout the need to nove for a protective order pursuant to section
245.70 of this article: social security nunbers; tax nunbers; the
physi cal addresses or other forns of contact information of wtnesses,
provi ded that for any w tness disclosed under paragraph (c) of
subdi vi sion one of this section, the disclosing party provides at |east
one form of adequate contact information; and material or infornmation
not otherw se required to be disclosed under subdivision one of this
section, so long as the party maki ng redacti ons based on the materi al
not being required to be disclosed under subdivision one of this section
provi des the underlying reason for the redactions.

(b) If the contact information disclosed pursuant to paragraph (a) of
this subdivision is incorrect or inoperative, the party that nade the
di scl osure shall, upon request, furnish an alternative form of adequate
contact information for such w tness.

7. Presunption of openness. There shall be a presunption in favor of
di scl osure when interpreting sections 245.10 and 245. 25, and subdi vi si on
one of section 245.20, of this article.



