§ 216.05 Judicial diversion program court procedures.

1. At any tinme after the arraignment of an eligible defendant, but
prior to the entry of a plea of guilty or the commencenent of trial, the
court at the request of the eligible defendant, may order an al cohol and
substance use eval uation. An eligible defendant may decline to
participate in such an evaluation at any tinme. The defendant shal
provide a witten authorization, in conpliance with the requirenents of
any applicable state or federal |aws, rules or regulations authorizing
di sclosure of the results of the assessnent to the defendant's attorney,
the prosecutor, the |ocal probation departnent, the court, authorized
court personnel and other individuals specified in such authorization
for the sole purpose of determ ning whether the defendant should be
of fered judicial diversion for treatnent for substance use, alcohol use
and any co-occurring nental disorder or nmental illness.

2. Upon receipt of the conpl eted al cohol and substance use eval uati on
report, the court shall provide a copy of the report to the eligible
def endant and t he prosecutor.

3. (a) Upon receipt of the evaluation report either party nay request
a hearing on the issue of whether the eligible defendant shoul d be
of fered al cohol or substance use treatnment pursuant to this article. At
such a proceedi ng, which shall be held as soon as practicable so as to
facilitate early intervention in the event that the defendant is found
to need al cohol or substance use treatnment, the court nay consi der oral
and witten argunents, nay take testinony fromw tnesses offered by
either party, and may consider any rel evant evidence including, but not
limted to, evidence that:

(i) the defendant had within the preceding ten years (excluding any
time during which the offender was incarcerated for any reason between
the tine of the acts that led to the youthful offender adjudication and
the tine of comm ssion of the present offense) been adjudicated a
yout hful offender for: (A) a violent felony offense as defined in
section 70.02 of the penal law, or (B) any offense for which a nerit
time allowance is not avail abl e pursuant to subparagraph (ii) of
par agraph (d) of subdivision one of section eight hundred three of the



correction |aw, and

(ii) in the case of a felony offense defined in subdivision five of
section 410.91 of this chapter, or section 165.10, 165.11, 190.79 or
190. 80 of the penal |aw, any statenment of or submitted by the victim as
defined in paragraph (a) of subdivision two of section 380.50 of this
chapter.

(b) Upon conpl etion of such a proceeding, the court shall consider and
make findings of fact with respect to whether:

(i) the defendant is an eligi ble defendant as defined in subdivision
one of section 216.00 of this article;

(ii) the defendant has a history of al cohol or substance use;

(iii) such al cohol or substance use is a contributing factor to the
defendant's crim nal behavior;

(iv) the defendant's participation in judicial diversion could
effectively address such use; and

(v) institutional confinenent of the defendant is or may not be
necessary for the protection of the public.

4. \Wen an authorized court determ nes, pursuant to paragraph (b) of
subdi vision three of this section, that an eligible defendant shoul d be
of fered al cohol or substance use treatnent, or when the parties and the
court agree to an eligible defendant's participation in alcohol or
substance use treatnent, an eligible defendant nay be allowed to
participate in the judicial diversion programoffered by this article.
Prior to the court's issuing an order granting judicial diversion, the
el igible defendant shall be required to enter a plea of guilty to the
charge or charges; provided, however, that no such guilty plea shall be
requi red when:

(a) the people and the court consent to the entry of such an order
wi thout a plea of guilty; or

(b) based on a finding of exceptional circunmstances, the court
determ nes that a plea of guilty shall not be required. For purposes of
t hi s subdi vi si on, exceptional circunstances exi st when, regardless of
the ultinmate disposition of the case, the entry of a plea of guilty is
likely to result in severe collateral consequences.

5. The defendant shall agree on the record or in witing to abide by



the rel ease conditions set by the court, which, shall include:
participation in a specified period of alcohol or substance use
treatment at a specified programor prograns identified by the court,

whi ch may i nclude periods of detoxification, residential or outpatient
treatment, or both, as determi ned after taking into account the views of
the health care professional who conducted the al cohol and substance use
eval uati on and any health care professionals responsible for providing
such treatnent or nonitoring the defendant's progress in such treatnent;
and may include: (i) periodic court appearances, which may include
periodic urinalysis; (ii) a requirenent that the defendant refrain from
engaging in crimnal behaviors; (iii) if the defendant needs treatnent
for opioid use, that he or she may participate in and receive nedically
prescribed drug treatnments under the care of a health care professional
licensed or certified under title eight of the education |aw, acting
within his or her lawful scope of practice, provided that no court shal
require the use of any specified type or brand of drug during the course
of nmedically prescribed drug treatnents.

6. Upon an eligible defendant's agreenent to abide by the conditions
set by the court, the court shall issue a securing order providing for
bail or release on the defendant's own recogni zance and conditioni nhg any
rel ease upon the agreed upon conditions. The period of alcohol or
substance use treatnent shall begin as specified by the court and as
soon as practicable after the defendant's rel ease, taking into account
the availability of treatnment, so as to facilitate early intervention
with respect to the defendant's substance use or condition and the
ef fectiveness of the treatnment program In the event that a treatnent
programis not imrediately avail able or becones unavail abl e during the
course of the defendant's participation in the judicial diversion
program the court may rel ease the defendant pursuant to the securing
or der.

7. When participating in judicial diversion treatnent pursuant to this
article, any resident of this state who is covered under a private
heal t h i nsurance policy or contract issued for delivery in this state
pursuant to article thirty-two, forty-three or forty-seven of the
i nsurance law or article forty-four of the public health aw, or who is



covered by a sel f-funded plan which provides coverage for the diagnosis
and treatnment of chem cal abuse and chem cal dependence however defi ned
in such policy; shall first seek reinbursenent for such treatnment in
accordance with the provisions of such policy or contract.

8. During the period of a defendant's participation in the judicial
di version program the court shall retain jurisdiction of the defendant,
provi ded, however, that the court may allow such defendant to (i) reside
in another jurisdiction, or (ii) participate in alcohol and substance
use treatnent and other progranms in the jurisdiction where the defendant
resides or in any other jurisdiction, while participating in a judicial
di versi on program under conditions set by the court and agreed to by the
def endant pursuant to subdivisions five and six of this section. The
court may require the defendant to appear in court at any tine to enable
the court to nonitor the defendant's progress in al cohol or substance
use treatnent. The court shall provide notice, reasonabl e under the
ci rcunstances, to the people, the treatnent provider, the defendant and
t he defendant's counsel whenever it orders or otherw se requires the
appearance of the defendant in court. Failure to appear as required
wi t hout reasonabl e cause therefor shall constitute a violation of the
conditions of the court's agreenment with the defendant.

9. (a) If at any tinme during the defendant's participation in the
judicial diversion program the court has reasonabl e grounds to believe
that the defendant has violated a rel ease condition in an inportant
respect or has willfully failed to appear before the court as requested,
the court except as provided in subdivision two of section 510.50 of
this chapter regarding a failure to appear, shall direct the defendant
to appear or issue a bench warrant to a police officer or an appropriate
peace officer directing himor her to take the defendant into custody
and bring the defendant before the court w thout unnecessary del ay;
provi ded, however, that under no circunstances shall a defendant who
requires treatnment for opioid use be deened to have violated a rel ease
condition on the basis of his or her participation in nedically
prescribed drug treatnments under the care of a health care professional
licensed or certified under title eight of the education |aw, acting
within his or her lawful scope of practice. The rel evant provisions of



section 530.60 of this chapter relating to issuance of securing orders
shall apply to such proceedi ngs under this subdivision.

(b) I'n determ ni ng whet her a defendant violated a condition of his or
her rel ease under the judicial diversion program the court may conduct
a summary hearing consistent with due process and sufficient to satisfy
the court that the defendant has, in fact, violated the condition.

(c) If the court determ nes that the defendant has violated a
condition of his or her release under the judicial diversion program
the court may nodify the conditions thereof, reconsider the order of
recogni zance or bail pursuant to subdivision two of section 510.30 of
this chapter, or termnate the defendant's participation in the judicial
di versi on program and when applicable proceed with the defendant's
sentencing in accordance with the agreenent. Notw thstandi ng any
provision of lawto the contrary, the court nay inpose any sentence
aut hori zed for the crinme of conviction in accordance with the plea
agreenent, or any |esser sentence authorized to be inposed on a fel ony
drug of fender pursuant to paragraph (b) or (c) of subdivision tw of
section 70.70 of the penal l|aw taking into account the length of tine
t he def endant spent in residential treatnment and how best to continue
treatment while the defendant is serving that sentence. In determning
what action to take for a violation of a release condition, the court
shal | consider all relevant circunstances, including the views of the
prosecutor, the defense and the al cohol or substance use treatnent
provi der, and the extent to which persons who ultimately successfully
conplete a drug treatnent regi nen sonetimes rel apse by not abstaining
from al cohol or substance use or by failing to conply fully with al
requi renents inposed by a treatnent program The court shall also
consi der using a system of graduated and appropriate responses or
sanctions designed to address such inappropriate behaviors, protect
public safety and facilitate, where possible, successful conpletion of
t he al cohol or substance use treatnent program

(d) Nothing in this subdivision shall be construed as preventing a
court fromtermnating a defendant's participation in the judicial
di version program for violating a rel ease condition when such a
termnation is necessary to preserve public safety. Nor shall anything
in this subdivision be construed as precluding the prosecution of a
defendant for the commi ssion of a different offense while participating



in the judicial diversion program

(e) A defendant nay at any tine advise the court that he or she w shes
to termnate participation in the judicial diversion program at which
time the court shall proceed with the case and, where applicable, shal
i npose sentence in accordance with the plea agreenent. Notw thstandi ng
any provision of lawto the contrary, the court may inpose any sentence
aut hori zed for the crinme of conviction in accordance with the plea
agreenent, or any |esser sentence authorized to be inposed on a felony
drug of fender pursuant to paragraph (b) or (c) of subdivision tw of
section 70.70 of the penal l[aw taking into account the length of tine
t he def endant spent in residential treatnment and how best to continue
treatment while the defendant is serving that sentence.

10. Upon the court's determ nation that the defendant has successfully
conpl eted the required period of al cohol or substance use treatnent and
has ot herwi se satisfied the conditions required for successful
conpl etion of the judicial diversion program the court shall conply
with the ternms and conditions it set for final disposition when it
accepted the defendant's agreenent to participate in the judicial
di version program Such disposition nmay include, but is not Iimted to:
(a) requiring the defendant to undergo a period of interimprobation
supervi sion and, upon the defendant's successful conpletion of the
i nterimprobation supervision term notw thstanding the provision of any
other law, permitting the defendant to withdraw his or her guilty plea
and dism ssing the indictnent; or (b) requiring the defendant to undergo
a period of interimprobation supervision and, upon successful
conpletion of the interimprobation supervision term notw thstanding
the provision of any other law, permtting the defendant to withdraw his
or her guilty plea, enter a guilty plea to a m sdeneanor offense and
sentenci ng the defendant as prom sed in the plea agreenent, which my
i nclude a period of probation supervision pursuant to section 65.00 of
the penal law, or (c) allowi ng the defendant to withdraw his or her
guilty plea and di sm ssing the indictnent.

11. Nothing in this article shall be construed as restricting or
prohibiting courts or district attorneys from using other |awful
procedures or nodels for placing appropriate persons into al cohol or



substance use treatnent.



