§ 210.16 Requirenent of H V related testing in certain cases.

1. (a) In a case where an indictnment or a superior court infornmation
has been filed with a superior court which charges the defendant with a
felony of fense enunerated in any section of article one hundred thirty
of the penal |aw where an act of "vaginal sexual contact", "oral sexua
contact"” or "anal sexual contact,” as those terns are defined in section
130.00 of the penal law, is required as an essential elenent for the
commi ssion thereof, the court shall, upon a request of the victimw thin
six nmonths of the date of the crinmes charged, order that the defendant
submt to human i mmunodeficiency virus (HV) related testing. Testing of
a defendant shall be ordered when the result would provide nedical
benefit to the victimor a psychol ogical benefit to the victim Medical
benefit shall be found when the following elenents are satisfied: (i) a
deci sion i s pendi ng about begi nning, continuing, or discontinuing a
medi cal intervention for the victim and (ii) the result of an H V test
of the accused could affect that decision, and could provide rel evant
i nformati on beyond that which would be provided by an HV test of the
victim If testing the defendant woul d provide nedi cal benefit to the
victimor a psychol ogical benefit to the victim then the testing is to
be conducted by a state, county, or local public health officer
designated by the order. Test results, which shall not be disclosed to
the court, shall be conmunicated to the defendant and the victimnanmed
in the order in accordance with the provisions of section twenty-seven
hundred ei ghty-five-a of the public health | aw.

(b) For the purposes of this section, the terns "victim and
"applicant” nean the person with whomthe defendant is charged to have
engaged in an act of "vagi nal sexual contact", "oral sexual contact" or
"anal sexual contact", as those terns are defined in section 130.00 of
the penal |aw, where such conduct with such victimwas the basis for
chargi ng the defendant with an of fense specified in paragraph (a) of
t hi s subdi vi sion

2. Any request made by the victimpursuant to this section nmust be in
witing, filed with the court within six nonths of the date of the
crinmes charged, and provided by the court to the defendant or his or her
counsel. The request nust be filed with the court prior to or within



forty-eight hours after the indictnent or superior court information has
been filed with the superior court; provided however that, for good
cause shown, the court nmay permt such request to be filed at a later
stage of the action within six nonths of the date of the crinmes charged.

3. At any stage in the action within six nonths of the date of the
crinmes charged, prior to the final disposition of the indictnent or
superior court information and while the defendant is charged with an
of fense specified in paragraph (a) of subdivision one of this section,
the victimmy request that the defendant submt to a followup HV
related test. Such request nust be in witing, filed with the court and
provi ded by the court to the defendant or his or her counsel. Upon a
finding that the followup HV related test is nmedically appropriate the
court nust order that the defendant submit to such test. The court shal
not make such finding of nedical appropriateness unless the foll ow up
H'V related test is to be adm nistered a sufficient tinme after the
charged offense to be consistent with guidelines that may be issued by
t he conm ssioner of health. There shall be no nore than one foll ow up
H 'V rel ated test absent a showi ng of extraordinary circunstances.

4. Any requests, related papers and orders nade or filed pursuant to
this section, together with any papers or proceedings related thereto,
shall be sealed by the court and not made avail abl e for any purpose,
except as nmay be necessary for the conduct of judicial proceedings
directly related to the provisions of this section. Al proceedi ngs on
such requests shall be held in canera.

5. The application for an order to conpel a defendant to undergo an
HV related test may be nade by the victimbut, if the victimis an
i nfant or inconpetent person, the application nay al so be made by a
representative as defined in section twelve hundred one of the civil
practice |aw and rul es. The application nust state that: (a) the
applicant was the victimof the offense enunerated in paragraph (a) of
subdi vi sion one of this section of which the defendant is charged; and
(b) the applicant has been offered pre-H V test counseling and post-H V
test counseling by a public health officer in accordance with article
twenty-seven-F of the public health | aw and has been advised, in



accordance with any guidelines that nay be issued by the comm ssioner of
health, of (i) the limtations on the information to be obtained through
an H'V test on the proposed subject; (ii) current scientific assessnents
of the risk of transm ssion of HV fromthe exposure he or she may have
experienced; and (iii) the need for the applicant to undergo HV rel ated
testing to definitively determne his or her HV status.

6. The court shall conduct a hearing only if necessary to determne if
the applicant is the victimof the offense of which the defendant is
charged or to determ ne whether a followup test is nedically
appropriate. The court ordered test nust be performed within forty-eight
hours of the date on which the court ordered the test, provided,
however, that whenever the defendant is not tested within the period
prescri bed by the court, the court nust again order that the defendant
undergo an HV rel ated test. The defendant shall be advi sed of
information as to HI'V testing and nedical treatnment in accordance with
any guidelines that may be issued by the conm ssioner of health.

7. (a) Test results shall be disclosed subject to the foll ow ng
limtations, which shall be specified in any order issued pursuant to
this section:

(i) disclosure of confidential HV related information shall be
limted to that information which is necessary to fulfill the purpose
for which the order is granted; and

(ii) disclosure of confidential HV related information shall be nade
to the defendant upon his or her request, and disclosure to a person
ot her than the defendant shall be limted to the person naking the
application; redisclosure shall be permtted only to the victim the
victims inmediate fam |y, guardian, physicians, attorneys, medical or
mental health providers and to his or her past and future contacts to
whom there was or is a reasonable risk of HV transm ssion and shall not
be permtted to any other person or the court.

(b) Unless inconsistent with this section, the court's order shal
direct conpliance with and conformto the provisions of article
twenty-seven-F of the public health I aw. Such order shall include
nmeasures to protect against disclosure to others of the identity and HV
status of the applicant and of the person tested and may include such



ot her nmeasures as the court deenms necessary to protect confidenti al
i nf or mati on.

8. Any failure to conply with the provisions of this section or
section twenty-seven hundred eighty-five-a of the public health |aw
shall not inpair or affect the validity of any proceedi ng upon the
i ndi ctment or superior court informtion.

9. No information obtained as a result of a consent, hearing or court
order for testing issued pursuant to this section nor any infornmation
derived therefrom may be used as evidence in any crimnal or civil
proceedi ng agai nst the defendant which relates to events that were the
basis for charging the defendant with an of fense enunerated in paragraph
(a) of subdivision one of this section, provided however that nothing in
this section shall prevent prosecution of a witness testifying in any
court hearing held pursuant to this section for perjury pursuant to
article two hundred ten of the penal |aw.



