8§ 200.63 Indictnent; special information for aggravated famly offense.

1. Whenever a person is charged with the commi ssion or attenpted
commi ssion of an aggravated famly offense as defined in section 240.75
of the penal law, an indictnent or information for such offense shall be
acconpani ed by a special information, filed by the district attorney
with the court, alleging that the defendant was previously convicted of
a specified offense as defined in subdivision two of section 240.75 of
the penal law, that at the time of the previous offense the defendant
and the person agai nst whom the offense was commtted were nenbers of
the sane famly or household as defined in subdivision one of section
530.11 of this chapter, and that such previous conviction took place
within the tine period specified in subdivision one of section 240.75 of
the penal |aw. Except as provided herein, the people may not refer to
such special information during trial nor adduce any evi dence concerning
the all egations therein.

2. Prior to the comrencenent of the trial, the court, in the absence
of the jury, nust arraign the defendant upon such information and advise
himor her that he or she may admit each such allegation, deny any such
allegation or remain nute with respect to any such all egation. Dependi ng
upon the defendant's response, the trial of the indictnment or
i nformati on nust then proceed as foll ows:

(a)(i) If the previous conviction is for an aggravated fam |y of fense
as defined in section 240.75 of the penal |aw, and the defendant adnits
the previous conviction or that it took place within the tine period
speci fied in subdivision one of section 240.75 of the penal |aw, such
admtted all egation or allegations shall be deened established for the
pur poses of the present prosecution, including sentencing pursuant to
section 70.00 of the penal [aw. The court mnust submt the case to the
jury as if such admitted allegation or allegations were not el enents of
t he of f ense.

(ii) If the defendant denies the previous conviction or renains nute
with respect to it, the people may prove, beyond a reasonabl e doubt,
that el enent of the offense before the jury as a part of their case.

(iii) If the defendant denies that the previous conviction took place
within the tine period specified in subdivision one of section 240.75 of



the penal law, or remains nute with respect to that natter, the people
may prove, beyond a reasonabl e doubt, before the jury as part of their
case, that the previous conviction took place within the tinme period
speci fi ed.

(b)(i) If the previous conviction is for a specified offense as
defined in subdivision two of section 240.75 of the penal |aw, other
than an aggravated fam |y offense, and the defendant admits such
previ ous conviction, that it took place within the tine period specified
i n subdi vi sion one of section 240.75 of the penal |aw, or that the
def endant and t he person agai nst whomthe offense was conmtted were
menbers of the same fam |y or household as defined in subdivision one of
section 530.11 of this chapter, such admtted allegation or allegations
shal | be deened established for the purposes of the present prosecution,
i ncl udi ng sentencing pursuant to section 70.00 of the penal |law. The
court nmust submt the case to the jury as if the admtted allegation or
al | egations were not el enents of the offense.

(ii) If the defendant denies the previous conviction or renains nute
with respect to it, the people may prove, beyond a reasonabl e doubt,
that el enent of the offense before the jury as a part of their case.

(iii) If the defendant denies that the previous conviction took place
within the tine period specified in subdivision one of section 240.75 of
the penal law, or remains nute with respect to that natter, the people
may prove, beyond a reasonabl e doubt, before the jury as part of their
case, that the previous conviction took place within the tinme period
speci fi ed.

(iv) If the defendant denies that the defendant and the person agai nst
whom t he previous offense was comm tted were nmenbers of the sanme famly
or household as defined in subdivision one of section 530.11 of this
chapter, or renmains mute with respect to that matter, the people nay
prove, beyond a reasonabl e doubt, that el enent of the offense before the
jury as a part of their case.



