8§ 160.58 Conditional sealing of certain controlled substance, marihuana
or specified offense convictions.

1. A defendant convicted of any offense defined in article two hundred
twenty or two hundred twenty-one of the penal |aw or a specified of fense
defined in subdivision five of section 410.91 of this chapter who has
successfully conpleted a judicial diversion programunder article two
hundred si xteen of this chapter, or one of the prograns heretofore known
as drug treatnent alternative to prison or another judicially sanctioned
drug treatnent program of simlar duration, requirenents and | evel of
supervi sion, and has conpleted the sentence i nposed for the offense or
of fenses, is eligible to have such offense or offenses seal ed pursuant
to this section

2. The court that sentenced the defendant to a judicially sanctioned
drug treatnent programnay on its own notion, or on the defendant's
notion, order that all official records and papers relating to the
arrest, prosecution and conviction which resulted in the defendant's
participation in the judicially sanctioned drug treatnent program be
conditionally sealed. In such case, the court may al so conditionally
seal the arrest, prosecution and conviction records for no nore than
three of the defendant's prior eligible msdeneanors, which for purposes
of this subdivision shall be limted to m sdeneanor offenses defined in
article two hundred twenty or two hundred twenty-one of the penal |aw.
The court nmay only seal the records of the defendant's arrests,
prosecuti ons and convictions when:

(a) the sentencing court has requested and received fromthe division
of crimnal justice services or the Federal Bureau of Investigation a
fingerprint based crimnal history record of the defendant, i ncluding
any seal ed or suppressed information. The division of crimnal justice
services shall also include a crimnal history report, if any, fromthe
Federal Bureau of Investigation regarding any crimnal history
i nformati on that occurred in other jurisdictions. The division is hereby
aut hori zed to receive such information fromthe Federal Bureau of
I nvestigation for this purpose. The parties shall be permtted to
exam ne these records;

(b) the defendant or court has identified the m sdeneanor conviction



or convictions for which relief nay be granted;

(c) the court has received docunentation that the sentences inposed on
the eligible m sdemeanor convictions have been conpleted, or if no such
docunentation is reasonably avail able, a sworn affidavit that the
sent ences i nposed on the prior msdeneanors have been conpl eted; and

(d) the court has notified the district attorney of each jurisdiction
i n which the defendant has been convicted of an offense with respect to
whi ch sealing is sought, and the court or courts of record for such
of fenses, that the court is considering sealing the records of the
defendant's eligible m sdenmeanor convictions. Both the district attorney
and the court shall be given a reasonable opportunity, which shall not
be less than thirty days, in which to coment and subnmit nmaterials to
aid the court in making such a determ nation.

3. At the request of the defendant or the district attorney of a
county in which the defendant conmtted a crine that is the subject of
the sealing application, the court may conduct a hearing to consider and
review any rel evant evidence offered by either party that would aid the
court in its decision whether to seal the records of the defendant's
arrests, prosecutions and convictions. In making such a determ nation,
the court shall consider any relevant factors, including but not limted
to: (i) the circunstances and seriousness of the offense or offenses
that resulted in the conviction or convictions; (ii) the character of
t he defendant, including his or her conpletion of the judicially
sanctioned treatnent program as described in subdivision one of this
section; (iii) the defendant's crimnal history; and (iv) the inpact of
sealing the defendant's records upon his or her rehabilitation and his
or her successful and productive reentry and reintegration into society,
and on public safety.

4. \When a court orders sealing pursuant to this section, all official
records and papers relating to the arrests, prosecutions, and
convictions, including all duplicates and copies thereof, on file with
the division of crimnal justice services or any court shall be seal ed
and not nmade avail able to any person or public or private agency;
provi ded, however, the division shall retain any fingerprints,
pal nprints and photographs, or digital imges of the sane.



5. When the court orders sealing pursuant to this section, the clerk
of such court shall inmediately notify the conm ssioner of the division
of crimnal justice services, and any court that sentenced the defendant
for an of fense which has been conditionally seal ed, regarding the
records that shall be sealed pursuant to this section

6. Records seal ed pursuant to this subdivision shall be made avail abl e
to:

(a) the defendant or the defendant's designated agent;

(b) qualified agencies, as defined in subdivision nine of section
ei ght hundred thirty-five of the executive |aw, and federal and state
| aw enf or cenent agenci es, when acting within the scope of their |aw
enforcement duties; or

(c) any state or local officer or agency with responsibility for the
i ssuance of |icenses to possess guns, when the person has nade
application for such a |license; or

(d) any prospective enployer of a police officer or peace officer as
those ternms are defined in subdivisions thirty-three and thirty-four of
section 1.20 of this chapter, in relation to an application for
enpl oynent as a police officer or peace officer; provided, however, that
every person who is an applicant for the position of police officer or
peace officer shall be furnished with a copy of all records obtained
under this paragraph and afforded an opportunity to nmake an expl anati on
t her et o.

7. The court shall not seal the defendant's record pursuant to this
section while any charged offense is pending.

8. If, subsequent to the sealing of records pursuant to this
subdi vi si on, the person who is the subject of such records is arrested
for or formally charged with any m sdeneanor or felony offense, such
records shall be unseal ed i medi ately and renai n unseal ed; provided,
however, that if such new m sdeneanor or felony arrest results in a
termnation in favor of the accused as defined in subdivision three of
section 160.50 of this article or by conviction for a non crim nal
of fense as described in section 160.55 of this article, such unseal ed



records shall be conditionally sealed pursuant to this section.



