8§ 140.10 Arrest without a warrant; by police officer; when and where
aut hori zed.

1. Subject to the provisions of subdivision two, a police officer nmay
arrest a person for:

(a) Any offense when he or she has reasonabl e cause to believe that
such person has commtted such offense in his or her presence; and

(b) A crine when he or she has reasonabl e cause to believe that such
person has conmitted such crine, whether in his or her presence or
ot herw se.

2. A police officer may arrest a person for a petty offense, pursuant
to subdivision one, only when:

(a) Such offense was conmtted or believed by himor her to have been
commtted within the geographical area of such police officer's
enpl oynment or within one hundred yards of such geographical area; and

(b) Such arrest is made in the county in which such offense was
commtted or believed to have been commtted or in an adjoining county;
except that the police officer may foll ow such person in continuous
cl ose pursuit, comrencing either in the county in which the offense was
or is believed to have been conmtted or in an adjoining county, in and
t hrough any county of the state, and may arrest himor her in any county
i n which he or she apprehends himor her.

3. Apolice officer may arrest a person for a crine, pursuant to
subdi vi si on one, whether or not such crinme was committed within the
geogr aphi cal area of such police officer's enploynent, and he or she nay
make such arrest within the state, regardl ess of the situs of the
comm ssion of the crine. In addition, he or she may, if necessary,
pursue such person outside the state and may arrest himor her in any
state the | aws of which contain provisions equivalent to those of
section 140. 55.

3-a. Apolice officer shall not arrest any person for any legally
protected health activity as defined in section 570.17 of this chapter.
* 4. Notwi thstandi ng any ot her provisions of this section, a police
of ficer shall arrest a person, and shall not attenpt to reconcile the



parties or nedi ate, where such officer has reasonabl e cause to believe
t hat :

(a) a felony, other than subdivision three, four, nine or ten of
section 155.30 of the penal |aw, has been commtted by such person
agai nst a nenber of the sanme famly or household, as nenber of the sane
famly or household is defined in subdivision one of section 530.11 of
this chapter; or

(b) a duly served order of protection or special order of conditions
I ssued pursuant to subparagraph (i) or (ii) of paragraph (o) of
subdi vi si on one of section 330.20 of this chapter is in effect, or an
order of which the respondent or defendant has actual know edge because
he or she was present in court when such order was issued, where the
order appears to have been issued by a court of conpetent jurisdiction
of this or another state, territorial or tribal jurisdiction; and

(i) Such order directs that the respondent or defendant stay away from
per sons on whose behal f the order of protection or special order of
conditions has been issued and the respondent or defendant commtted an
act or acts in violation of such "stay away" provision of such order; or

(ii) The respondent or defendant commts a famly offense as defined
i n subdi vi si on one of section eight hundred twelve of the famly court
act or subdivision one of section 530.11 of this chapter in violation of
such order of protection or special order of conditions.

The provisions of this subdivision shall apply only to orders of
protection issued pursuant to sections two hundred forty and two hundred
fifty-two of the donestic relations law, articles four, five, six and
eight of the famly court act and section 530.12 of this chapter,
special orders of conditions issued pursuant to subparagraph (i) or (ii)
of paragraph (o) of subdivision one of section 330.20 of this chapter
i nsofar as they involve a victimor victins of donestic violence as
defi ned by subdivision one of section four hundred fifty-nine-a of the
social services law or a designated witness or witnesses to such
donestic violence, and to orders of protection issued by courts of
conpetent jurisdiction in another state, territorial or tribal
jurisdiction. In determ ning whether reasonabl e cause exists to nake an
arrest for a violation of an order issued by a court of another state,
territorial or tribal jurisdiction, the officer shall consider, anong



ot her factors, whether the order, if avail able, appears to be valid on
its face or whether a record of the order exists on the statew de
regi stry of orders of protection and warrants established pursuant to
section two hundred twenty-one-a of the executive |law or the protection
order file maintained by the national crine information center;
provi ded, however, that entry of the order of protection or special
order of conditions into the statewi de registry or the national
protection order file shall not be required for enforcenent of the
order. Wien a special order of conditions is in effect and a defendant
or respondent has been taken into custody pursuant to this paragraph,
not hi ng contained in this paragraph shall restrict or inpair a police
of ficer fromacting pursuant to section 9.41 of the nental hygiene | aw,
or

(c) a m sdeneanor constituting a famly offense, as described in
subdi vi si on one of section 530.11 of this chapter and section eight
hundred twel ve of the fam |y court act, has been commtted by such
person agai nst such fam |y or househol d nenber, unless the victim
requests otherwi se. The officer shall neither inquire as to whether the
victimseeks an arrest of such person nor threaten the arrest of any
person for the purpose of discouraging requests for police intervention.
Not wi t hst andi ng the foregoi ng, when an officer has reasonabl e cause to
believe that nore than one famly or househol d nmenber has commtted such
a m sdeneanor, the officer is not required to arrest each such person.
In such circunstances, the officer shall attenpt to identify and arrest
the primary physical aggressor after considering: (i) the conparative
extent of any injuries inflicted by and between the parties; (ii)
whet her any such person is threatening or has threatened future harm
agai nst another party or another famly or household nmenber; (iii)
whet her any such person has a prior history of donestic violence that
the officer can reasonably ascertain; and (iv) whether any such person
acted defensively to protect hinself or herself frominjury. The officer
shal | eval uate each conplaint separately to deternmne who is the primary
physi cal aggressor and shall not base the decision to arrest or not to
arrest on the willingness of a person to testify or otherw se
participate in a judicial proceeding.

The protected party in whose favor the order of protection or



tenporary order of protection is issued may not be held to violate an
order issued in his or her favor nor may such protected party be
arrested for violating such order.

Not hi ng contained in this subdivision shall be deened to (a) require
the arrest of any person when the officer reasonably believes the
person's conduct is justifiable under article thirty-five of title C of
the penal law, or (b) restrict or inpair the authority of any
muni cipality, political subdivision, or the division of state police
frompronul gating rules, regulations and policies requiring the arrest
of persons in additional circunstances where donestic viol ence has
al | egedly occurred.

No cause of action for damages shall arise in favor of any person by
reason of any arrest made by a police officer pursuant to this
subdi vi si on, except as provided in sections seventeen and ei ght een of
the public officers law and sections fifty-k, fifty-1, fifty-mand
fifty-n of the general nunicipal |aw, as appropriate.
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5. Upon investigating a report of a crime or offense between nenbers
of the same fam |y or household as such terns are defined in section
530.11 of this chapter and section eight hundred twelve of the famly
court act, a law enforcenent officer shall prepare, file, and translate,
i n accordance with section two hundred fourteen-b or eight hundred forty
of the executive law, a witten report of the incident, on a form
promul gat ed pursuant to section eight hundred thirty-seven of the
executive |law, including statenents nade by the victimand by any
W t nesses, and nake any additional reports required by |ocal |aw
enforcenment policy or regulations. Such report shall be prepared and
filed, whether or not an arrest is made as a result of the officers
i nvestigation, and shall be retained by the | aw enforcenent agency for a
period of not |less than four years. Wiere the reported incident involved
an of fense commtted against a person who is sixty-five years of age or
ol der a copy of the report required by this subdivision shall be sent to
the New York state conmttee for the coordination of police services to
el derly persons established pursuant to section eight hundred



forty-four-b of the executive |aw. Wiere the reported incident involved
an of fense commtted by an individual known by the | aw enforcenent

of ficer to be under probation or parole supervision, he or she shal
transmt a copy of the report as soon as practicable to the supervising
probati on departnent or the departnment of corrections and comrunity
supervi si on.

6. (a) (i) A police officer who responds to a report of a famly
of fense as defined in section 530.11 of this chapter and section eight
hundred twel ve of the fam |y court act:

(1) may take tenporary custody of any firearm rifle, electronic dart
gun, electronic stun gun, disguised gun, imtation weapon, shotgun,
antique firearm black powder rifle, black powder shotgun, or
nmuzzl e-loading firearmthat is in plain sight or is discovered pursuant
to a consensual or other |awful search

(2) shall take tenporary custody of any firearm rifle, electronic
dart gun, electronic stun gun, disguised gun, imtation weapon, shotgun,
antique firearm black powder rifle, black powder shotgun, or
nuzzl e-loading firearmthat is in the possession of any person arrested
for the conm ssion of a fam |y offense or suspected of its conm ssion;
and

(3) shall take tenporary custody of any firearm rifle, electronic
dart gun, electronic stun gun, disguised gun, imtation weapon, shotgun,
antique firearm black powder rifle, black powder shotgun, or
nmuzzl e-loading firearmthat is in plain sight or is discovered pursuant
to a consensual or other lawful search if any one of the follow ng
ci rcunstances i s present:

A. the victimresponds in the affirmative to the suspect threats
guestions in the victiminterview section in the prior history section
of the New York state standardi zed donestic incident report (DIR) form
or

B. the victimresponds in the affirnmative to any of the lethality
assessnment questions in the prior history section of the New York state
st andardi zed donestic incident report (DIR) form or



C. any responding officer has a reasonable belief that it is necessary
to renmove such weapon to protect the victimor other persons present, or
to prevent risk of further violence or threat.

(ii) An officer who takes custody of any weapon pursuant to this
par agraph shall al so take custody of any license to carry, possess,
repair, and dispose of such weapon issued to the person arrested or
suspected of such famly offense. The officer shall deliver such weapon
and/or license to the appropriate | aw enforcenent officer as provided in
subpar agraph (f) of paragraph one of subdivision a of section 265.20 of
t he penal | aw.

(b) Upon taking custody of weapons or a |icense described in paragraph
(a) of this subdivision, the responding officer shall give the owner or
person in possession of such weapons or |icense a receipt describing
such weapons and/or license and indicating any identification or serial
nunber on such weapons. Such receipt shall indicate where the weapons
and/or license can be recovered and describe the process for recovery
provi ded in paragraph (e) of this subdivision.

(c) Not less than one hundred twenty hours after effecting such
seizure, and in the absence of (i) an order of protection, an extrene
risk protection order, or other court order prohibiting the owner from
possessi ng such a weapon and/or license, or (ii) a pending crim nal
charge or conviction which prohibits such owner from possessing such a
weapon and/or license, and upon a witten finding that there is no |egal
i npedi rent to the owner's possession of such a weapon and/or |icense,
the court or, if no court is involved, licensing authority or custodi an
of the weapon shall direct return of a weapon not otherw se di sposed of
i n accordance with subdivision one of section 400.05 of the penal |aw
and/ or such |icense taken into custody pursuant to this section.

(d) If any other person denonstrates that such person is the |awful
owner of any weapon taken into custody pursuant to this section, and
provi ded that the court or, if no court is involved, |licensing authority
or custodi an of the weapon has made a witten finding that there is no
| egal inpedinent to the person's possession of such a weapon, such
court, licensing authority or custodian of the weapon, as the case nay
be, shall direct that such weapon be returned to such | awful owner

(e) All weapons in the possession of a |law enforcenent offici al
pursuant to this section shall be subject to the provisions of



applicable law, including but not limted to subdivision six of section
400. 05 of the penal |aw, provided, however, that any such weapon shall
be retai ned and not disposed of by the | aw enforcenent agency for at

| east two years unless legally transferred by the owner to an individual
permtted by aw to own and possess such weapon.



