8§ 10.40 Chief adm nistrator to prescribe forns and to authorize use of
el ectronic filing.

1. The chief adm nistrator of the courts shall have the power to
adopt, anend and rescind fornms for the efficient and just adm nistration
of this chapter. Such forns shall include, without limtation, the forns
described in paragraph (z-1) of subdivision two of section two hundred
twelve of the judiciary law. A failure by any party to submt papers in
conpliance with forns authorized by this section shall not be grounds
for that reason alone for denial or granting of any notion.

2. (a) Notwi thstanding any other provision of law, the chief
adm nistrator, with the approval of the adm nistrative board of the
courts, may pronulgate rules authorizing a programin the use of
el ectronic nmeans ("e-filing") in the courts of New York having crimnal
jurisdiction for: (i) the filing with a court of an accusatory
i nstrunment for the purpose of commencenent of a crimnal action or
proceeding, and (ii) the filing and service of papers in pending actions
and proceedi ngs. Provided, however, the chief adm nistrator shal
consult with the county clerk of a county outside the city of New York
before the use of electronic nmeans is to be authorized hereunder in the
suprene court or county court of such county, afford himor her the
opportunity to submt comments with respect thereto, consider any such
coments and obtain the agreenment thereto of such county clerk.

(b) Participation in this programmy be required or nmay be voluntary
as provided by the chief adm nistrator, except that it shall be strictly
voluntary as to any party to an action or proceedi ng who is not
represented by counsel unless such party, upon his or her request,
chooses to participate.

(c) (i) Where participation in this programis to be voluntary: (A
filing an accusatory instrument by electronic neans with the court for
t he purpose of conmencenent of an action or proceeding shall not require
t he consent of any other party; nor shall a party's failure to consent
to participation in an action or proceedi ng bar any other party to such
action or proceeding fromfiling and serving papers by facsimle
transm ssion or electronic means upon the court or any other party to
such action or proceedi ng who has consented to participation;



(B) all parties shall be notified clearly, in plain |anguage, about
their options to participate in filing by el ectronic neans;

(C© no party to an action or proceeding shall be conpelled, directly
or indirectly, to participate;

(D) where a party is not represented by counsel, the court shal
expl ain such party's options for electronic filing in plain | anguage,

i ncluding the option for expedited processing, and shall inquire whether
he or she wi shes to participate, provided however the unrepresented
litigant nay participate in the programonly upon his or her request,
whi ch shall be docunmented in the case file, after said party has been
presented with sufficient information in plain | anguage concerning the
program

(ii) Where participation in this programis to be required:

(A) such requirenent shall not be effective in a court in a county
unl ess, in addition to consulting with the county clerk of such county
and obtaining his or her agreenent thereto if the court is a suprene
court or county court, the chief adm nistrator shall:

(1) first consult with and obtain the agreenent of the district
attorney and the crimnal defense bar of such county, provide al
persons and organi zations, or their representative or representatives,
who regul arly appear in crimnal actions or proceedings in the crim nal
courts of such county with reasonable notice and opportunity to submt
comments with respect thereto and give due consideration to all such
comments, and consult with the nmenbers of the advisory comittee
speci fied in subparagraph (v) of paragraph (u) of subdivision tw of
section two hundred twelve of the judiciary |aw, and

(2) afford all those with whom he or she consults pursuant to item one
of this clause the opportunity to submt comrents with respect to the
program which comments, including but not limted to comments rel ated
to unrepresented litigants, he or she shall consider and shall post for
public review on the office of court admnistration's website; and

(B) as provided in paragraph (d) of this subdivision, no party who is
not represented by counsel nor any counsel in an affected case who opts
out of participation in the programshall be required to participate
t herei n.

(d) Where the chief adm nistrator requires participation in electronic
filing as provided in paragraph (b) of this subdivision, he or she shal



af ford counsel the opportunity to opt out of the program via
presentation of a prescribed formto be filed with the court where the
crimnal action is pending. Said formshall permt an attorney to opt
out of participation in the program under any of the follow ng

ci rcunstances, in which event, he or she will not be conpelled to
parti ci pate:

(i) Where the attorney certifies in good faith that he or she | acks
appropriate conputer hardware and/ or connection to the internet and/or
scanner or other device by which docunents nay be converted to an
el ectronic format; or

(ii) Where the attorney certifies in good faith that he or she | acks
the requisite knowl edge in the operation of such conputers and/or
scanners necessary to participate. For the purposes of this
subpar agr aph, the know edge of any enpl oyee of an attorney, or any
enpl oyee of the attorney's law firm office or business who is subject
to such attorney's direction, shall be inputed to the attorney.

Not wi t hst andi ng the foregoi ng provisions of this paragraph: (A) where
a party is not represented by counsel, the clerk shall explain such
party's options for electronic filing in plain | anguage, including the
option for expedited processing, and shall inquire whether he or she
W shes to participate, provided however the unrepresented litigant may
participate in the programonly upon his or her request, which shall be
docunented in the case file, after said party has been presented with
sufficient information in plain | anguage concerning the program (B) a
party not represented by counsel who has chosen to participate in the
program shal |l be afforded the opportunity to opt out of the program for
any reason via presentation of a prescribed formto be filed with the
clerk of the court where the proceeding is pending; and (C) a court may
exenpt any attorney frombeing required to participate in the program
upon application for such exenption, showi ng good cause therefor.

(e)(i) Nothing in this section shall affect or change any existing
| aws governing the sealing and confidentiality of court records in
crim nal proceedings or access to court records by the parties to such
proceedi ngs, nor shall this section be construed to conpel a party to
file a seal ed docunent by el ectronic neans.

(ii1) Notwi thstanding any other provision of this section, no paper or



docunent that is filed by electronic nmeans in a crimnal proceeding
shal | be available for public inspection on-line. Subject to the

provi sions of existing |laws governing the sealing and confidentiality of
court records, nothing herein shall prevent the unified court system
fromsharing statistical information that does not include any papers or
docunents filed with the action; and, provided further, that this

par agraph shall not prohibit the chief admi nistrator, in the exercise of
his or her discretion, fromposting papers or docunents that have not
been seal ed pursuant to |aw on a public website naintained by the
unified court systemwhere: (A) the website is not the website
established by the rul es pronul gated pursuant to paragraph (a) of this
subdi vision, and (B) to do so would be in the public interest. For

pur poses of this subparagraph, the chief adm nistrator, in determ ning
whet her posting papers or docunents on a public website is in the public
interest, shall, at a mninmum take into account for each posting the
following factors: (A) the type of case involved; (B) whether such
posting woul d cause harmto any person, including especially a mnor or
crime victim (C) whether such posting would include | emd or scandal ous
matters; and (D) the possibility that such papers or docunents nay
ultimately be seal ed.

(iii) Nothing in this section shall affect or change existing | aws
governi ng service of process, nor shall this section be construed to
abrogate existing personal service requirenments as set forth in the
crimnal procedure |aw.

3. For purposes of this section, the following terns shall have the
fol | owi ng neani ngs:

(a) "Consent of the crimnal defense bar" shall mean that consent has
been obtained fromall provider offices and/or organizations in the
county that represented twenty-five percent or nore of the persons
represented by public defense providers pursuant to section seven
hundred twenty-two of the county |aw, as shown in the nost recent annual
reports filed pursuant to subdivision one of section seven hundred
twenty-two-f of the county |aw. Such consent, when given, nust be
expressed in a witten docunent that is provided by a person who is
aut hori zed to consent on behalf of the relevant public defender
organi zati on, agency or office; and



(b) "Electronic neans" shall be as defined in subdivision (f) of rule
twenty-one hundred three of the civil practice |law and rul es; and

(c) The "filing and service of papers in pending crimnal actions and
proceedi ngs" shall include the filing and service of a notice of appeal
pursuant to section 460.10 of this chapter.



