8§ 618-a. Repudiation of contracts. 1. Except as otherw se provided in
this section, when the superintendent has taken possession of the
busi ness and property in this state of a banking organization, unless
the federal regulator or insurer is appointed as receiver or |iquidator,
t he superintendent nay assume or repudi ate any contract, including an
unexpi red | ease, of the banking organization: (a) to which such banki ng
organi zation is a party, (b) the performance of which the
superintendent, in the superintendent's discretion, determnes to be
burdensonme, and (c) the repudi ati on of which the superintendent
determ nes, in the superintendent's discretion, will pronote the orderly
adm ni stration of the banking organization's affairs. After the
expiration of ninety days fromthe date that the superintendent takes
possessi on of the banking organi zation, any party to a contract with the
banki ng organi zati on being |iquidated may denand in witing that the
superi ntendent assune or repudi ate such contract. If the superintendent
has not assumed or repudiated the contract within fifteen cal endar days
fromthe date of receipt of the denmand by the superintendent, the
affected party may bring an action in the suprene court in the judicial
district in which the principal office of the banking organization is
| ocated to obtain an order requiring the superintendent to decide
whet her to assune or repudiate that contract. |f the superintendent has
not assumed or repudiated a contract by one nonth before the |ast date
for filing clains against the banking organi zati on being |iqui dated
pursuant to section six hundred twenty of this article, such contract
shal | be deened repudi ated. Notw t hstandi ng the foregoing, wth respect
to an unexpired | ease of the banking organization for the rental of real
property under which the banking organi zation was a | essee, if the
superintendent remains in possession of the |easehold, the
superintendent shall not be required to assune or repudi ate such | ease
and may continue in possession of such | easehold for the remnai nder of
the termof the |lease in accordance with the terns of the |ease;
provi ded, however, that should the superintendent |ater repudiate the
| ease before the end of the | ease term any anounts that nay be due the
| essor due to such repudiation shall be cal culated according to the
provi si ons of paragraph (a) of subdivision three of this section.
Not wi t hst andi ng any ot her provision contained in this subdivision, in
| i quidating a branch or agency of a foreign banking corporation, the



superintendent shall not assume or repudiate any qualified financial
contract that the branch or agency entered into which is subject to a
mul ti-branch netting agreenent or arrangenent that provides for netting
present or future paynment obligations or paynent entitlenments (including
term nation or close-out values relating to the obligations or
entitlenments) anong the parties to the contract and agreement or
arrangenment and the superintendent shall not be required to assunme or
repudi ate any other qualified financial contract that the branch or
agency entered into; provided, however, that upon any repudi ati on of any
qualified financial contract or the termnation or |iquidation of any
qualified financial contract in accordance with its ternms, the liability
of the superintendent under such qualified financial contract shall be
determ ned in accordance with subdivision two of this section.

2. (a) Except as otherwi se provided in this section, upon the
repudi ati on or term nation of any contract pursuant to subdivision one
of this section, the liability of the superintendent shall be limted to
the actual direct conpensatory damages of the parties to the contract,
determ ned as of the date the superintendent took possession of the
banki ng organi zati on. The superintendent shall not be liable for any
future wages ot her than severance paynents (to the extent such paynents
are reasonable), or for paynents for future services, costs of cover, or
any consequential, punitive or exenplary damages, damages for | ost
profits or |ost opportunity or danages for pain and suffering.

(b) Except as otherwi se provided in this section, the liability of the
superi ntendent upon the repudiation of any qualified financial contract,
or in connection with the termnation or |iquidation of any qualified
financial contract in accordance with the terns thereof, shall be
limted as provided in paragraph (a) of this subdivision, except that
conpensat ory damages shall be deemed to include nornmal and reasonabl e
costs of cover or other reasonabl e neasures of damages utilized anong
participants in the market for qualified financial contract clains,
calcul ated as of the date of repudiation or the date of the term nation
of such qualified financial contract in accordance with its terns. Upon
the repudi ation of any qualified financial contract or in connection
with the termnation or |iquidation of any qualified financial contract
in accordance with the terns thereof, if the superintendent shall be



entitled to danages, such damages shall be paid over by the party to the
superi ntendent upon witten demand pursuant to subdivision two of
section six hundred fifteen of this article, notw thstandi ng any

provi sion in any such contract that purports to effect a forfeiture of
such damages.

(c) I'n the case of the liquidation of a branch or agency of a foreign
banki ng corporation by the superintendent, with respect to qualified
financial contracts subject to netting agreenents or arrangenents that
provide for netting present or future paynment obligations or paynent
entitlenments (including term nation or close-out values relating to the
obligations or entitlenments) anong the parties to the contracts and
agreenents or arrangenents, the liability of the superintendent to any
party to any such qualified financial contract upon repudiation or in
connection with the termination or |iquidation of such qualified
financial contract in accordance with the terns thereof, shall be
calcul ated as of the date of repudiation or the date of the term nation
of such qualified financial contract in accordance with its terns and
shall be limted to the lesser of (i) the global net paynent obligation
and (ii) the branch/agency net paynent obligation. The liability of the
superi ntendent under this paragraph shall be reduced by any anount
otherwi se paid to or received by the party in respect of the gl obal net
payment obligation pursuant to such qualified financial contract which
if added to the liability of the superintendent under this paragraph
woul d exceed the gl obal net paynent obligation. The liability of the
superi ntendent under this paragraph to a party to a qualified financial
contract also shall be reduced by the fair market value or the anmount of
any proceeds of collateral that secures and has been applied to satisfy
the obligations of the foreign banking corporation pursuant to such
qualified financial contract to the party. In the event that netting
under the applicable netting agreenent or arrangenent results in a
branch/ agency net paynent entitlenent, notw thstandi ng any provision in
any such contract that purports to effect a forfeiture of such
entitlenment, the superintendent nmay nake witten denmand upon the party
to such contract under subdivision two of section six hundred fifteen of
this article for an anbunt not to exceed the | esser of (x) the gl obal
net paynent entitlement and (y) the branch/agency net paynent
entitlement. The liability of the party under this paragraph shall be



reduced by any anount otherwi se paid to or received by the
superintendent or any other |iquidator or receiver of the foreign
banki ng corporation in respect of the global net paynment entitlenent
pursuant to such qualified financial contract which if added to the
liability of the party under this paragraph woul d exceed the gl obal net
paynment entitlenment. The liability of the party under this paragraph to
t he superintendent pursuant to such qualified financial contract also
shal|l be reduced by the fair market value or the anmount of any proceeds
of collateral that secures and has been applied to satisfy the
obligations of the party pursuant to such qualified financial contract
to the foreign banking corporation.

(d) Aparty to a qualified financial contract with a foreign banking
corporation, the branch or agency of which the superintendent is
| i qui dati ng, which party has a perfected security interest in
collateral, or other valid lien or security interest in collateral
enforceabl e against third parties pursuant to a security arrangement
related to such qualified financial contract, nmay retain all such
coll ateral and upon repudiation of that qualified financial contract, or
in connection with the termnation or |iquidation of that qualified
financial contract in accordance with its terns thereof, apply such
collateral in satisfaction of any clains secured by the collateral,
provi ded that the total anmount so applied to such clains shall in no
event exceed the gl obal net paynment obligation, if any.

(e) The following ternms shall have the follow ng neanings: (i)
"qualified financial contract” means any securities contract, comodity
contract, forward contract (including spot and forward foreign
exchange), repurchase agreenent, swap agreenent, and any simlar
agreenent, any option to enter into any such agreenent, including any
conbi nati on of the foregoing, and any nmaster agreenent for such
agreenents (such master agreenment, together with all supplenents
thereto, shall be treated as one qualified financial contract), provided
t hat such contract, option or agreenent, or conbination of contracts,
options or agreenents is reflected in the books, accounts or records of
t he banki ng organi zation or a party provi des docunentary evi dence of
such agreenent; the superintendent may define by regulation securities
contract, conmodity contract, forward contract, repurchase agreenent and
swap agreenent, and may by regul ation or order determ ne any other



agreenent to be a qualified financial contract for purposes of this
paragraph; (ii) "global net paynent obligation" neans the anount, if

any, owed by a foreign banking corporation as a whole to a party after
giving effect to the netting provisions of a qualified financial

contract with respect to all transactions subject to netting under such
qualified financial contract; (iii) "global net paynent entitlenent”
nmeans the anount, if any, owed by a party (or that would be owed if the
rel evant agreenents provided for paynents to either party, upon

term nation thereof under any and all circunstances) to a foreign
banki ng corporation as a whole after giving effect to the netting
provisions of a qualified financial contract with respect to al
transactions subject to netting under such qualified financial contract;
(iv) "branch/agency net paynent obligation" nmeans with respect to a
qualified financial contact the anmount, if any, that woul d have been
owed by the foreign banking corporation to a party after netting only
those transactions entered into by the branch or agency and such party
under such qualified financial contract; and (v) "branch/agency net
paynment entitlenment” nmeans with respect to a qualified financial

contract the anount, if any, that would have been owed by a party to the
forei gn banking corporation after netting only those transactions
entered into by the branch or agency and such party under such qualified
financial contract. The superintendent shall have authority to prescribe
such regulations relating to qualified financial contracts and netting

t hereof as the superintendent shall deem appropriate.

3. (a) If the superintendent repudi ates a | ease of the banking
organi zation for the rental of real or personal property under which the
banki ng organi zati on was a | essee, the | essor under such | ease shall be
entitled to file a claimwith the superintendent for whichever is the
| east anount of: (i) the anpunt designated as |iquidated danages
contained in the agreenent between the banki ng organi zati on and the
| essor, (ii) an ampunt equal to one year's rent under the ternms of the
repudi ated | ease, or (iii) an anobunt equal to the rent for the remaining
termof the | ease.

(b) If the superintendent repudiates a | ease of the banking
organi zation for the rental of real property under which the banking
organi zation was a | essor, and the | essee was not in default at the tine



of repudi ation, the | essee under such repudi ated | ease may either (i)
treat the | ease as term nated by such repudiati on and vacate the

prem ses, or (ii) remain in possession of the |easehold interest for the
bal ance of the termof the | ease, and for any renewal or extension of
such termthat is enforceable by such | essee under applicable

non-insol vency | aw, unless the | essee defaults under the terns of the

| ease after the date of such repudiation. If the |lessee remains in
possessi on of the | easehold interest, the | essee shall continue to pay
to the superintendent the contractual rent pursuant to the terns of the
| ease after the date of the repudiation of such | ease, and nay offset
agai nst such rent paynent any danages whi ch may accrue due to the
nonper f ormance of any obligation of the banking organi zati on under the

| ease after the date of repudiation. The superintendent shall not be
liable to the | essee for any danages arising after such date as a result
of the repudiation other than the anmount of any offset allowed under

t hi s subdi vision. Nothing stated herein shall prohibit the
superintendent fromentering into a new contract with the | essee for the
rental of the |easehold which was the subject of the repudi ated | ease.

4. Except as otherw se provided, notw thstandi ng any provision in an
unexpired | ease or other contract, or in applicable law, a contract or
unexpi red | ease of the banking organization nay not be term nated or
nodi fied by any party other than the superintendent w thout the
concurrence of the superintendent, and any right or obligation under
such contract or |ease nay not be termnated or nodified, at any tine
after the superintendent's taking of possession, solely pursuant to a
provi sion in such contract or |lease that is conditioned on the
superintendent's taking of possession, or the insolvency, financial
condition or liquidation of the banking organization.

5. Nothing in this section shall affect the right of a party to a
contract of a foreign banking corporation to seek perfornmance of such
contract or danmges thereon in any other jurisdiction, provided,
however, that the superintendent shall not be liable for the performance
of such contract or damages thereon in any other jurisdiction.

6. The rights granted herein are in addition to any other rights



avai l abl e to the superintendent under common | aw or any other |aw.



