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SENATOR RANZENHOFER: [ I naudi bl e] .

My name is M ke Ranzenhofer. | amthe
Chai rman of the New York State Senate Standing
Comm ttee on Corporations, Authorities, and
Conmmi ssi ons.

We are here this norning to conduct a public
hearing on the issue of not-for-profits, dealing
with the issue of reform governance.

And before we begin, | would like to
i ntroduce the nenbers who are up here on the panel.

To my right we have Senator Carl Marcellino;
Senat or Jack Martins, the Ranking Menber of the
Commi ttee; Senator Perkins -- Senator Bill Perkins;

And to ny left, we have
Assenbl yman M chael Mbnt esano

There are other nenbers of the Conmttee who
you can see on the placards in front of us, who wll
be stopping in, and | eaving, due to other
| egi sl ative assignnents, responsibilities, that they
have today.

The purpose of today's hearing is to hear
t esti nony.

There have been a nunber of bills that have
been introduced. And even before the introduction

of these bills, there was a |lot of work by the
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Senate, by the Assenbly, by the Attorney Ceneral's
Ofice, in terns of collecting thoughts and opi ni ons
over the last couple of years.

So this is the beginning of the
publ i c-testimony process.
We have a nunber of speakers who will be here
today. Each one is going to speak for ten m nutes.
This is also the first in a series of
three public hearings. This will be the first one
t oday, in Al bany.

On Friday, there will be one in
New York City; and on the follow ng Tuesday, there
will be one in Rochester, New York

So what | would like to do at this tinme, is
al so thank the people that work very hard on putting
this together:

My Al bany-district office staff, particularly
a clerk of the Commttee, Randi Ml man;

Qoviously, the legal staff fromny office;

And, also, the Senate central staff, as well
as the Assenbly folks, and the Attorney General's
O fice, has also worked very, very hard on this.

So, before we whither away the tine that
we're allotted this morning, | would |like to cal

our first wtness.
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Wth us today, we have New York State O fice
of the Attorney General, and if you could introduce
your sel f.

One thing I will nmention for those that are
her e:

Many peopl e have submitted witten testinony.

| have read all of your testinony. | presune
a lot of the other nmenmbers have read it as well.

So, you know, we have read it. You know,
it"s up to you if you want to sumrarize it, read it,
but, we would also like to engage in sonme sort of
di al ogue as wel | .

So, with that, we'll turn it over to our
first wtness.

JASON LILIEN: Thank you, M. Chairnman,
menbers of the Comm ttee.

Thanks for this opportunity to testify.

| am Jason Lilien, bureau chief of the
charities bureau of the New York State Attorney
General's Ofice.

At the outset, | would like to thank, and
extend Attorney General Schneiderman's appreciation
to you, Chairman Ranzenhofer, for introducing the
Nonprofit Revitalization Act on behal f of the

Attorney Ceneral.
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And, of course, to Senator Marcellino as
well, for all of your support.

Because of your | eadership, New York State is
one step closer to achieving | ong-needed reform

We thank you for convening this hearing, and
for all of the work that you and your staff are
doing to support and strengthen the nonprofit sector
i n New York.

| just want to talk for a few m nutes about
how we got to where we are, in ternms of the
| egi sl ation.

This act, the Nonprofit Revitalization Act,
represents nearly two years worth of effort,
outreach, and col | aborati on.

In the spring of 2011, shortly after taking
of fice, Attorney Ceneral Schnei derman | aunched an
important new initiative ained at reduci ng burdens
on the nonprofit sector, and ensuring the public's
continued confidence in nonprofits in New York

As you are well aware, for the work that you
have done, and your staff has done, New York's
nonprofit laws are significantly outdated. They
pl ace unnecessary burdens on New York, and these are
burdens that are unique to New York, that, in nost

cases, don't exist el sewhere.
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You know, it is too difficult for nonprofits
in New York to conduct transactions, hold or conduct
board neetings or nenbership neetings, to nerge, or
even di ssol ve, which, you know, in this econony is
becom ng even nore pressing.

There are unnecessary barriers to form ng and
starting new nonprofits in New York

| nmean, there's a legitinmate debate about
whet her or not there are too many nonprofits in
New Yor k.

But, if a nonprofit needs to, wants to, form
in New York, there shouldn't be unnecessary
obstacles inits way if it's intending to provide
necessary services for New Yorkers.

And our nonprofits throughout the state nust
spend nore on conpliance costs than nonprofits spend
in other states.

We in government often tal k about reducing
t he burdens on the private sector in stoking
econoni ¢ devel opnent, which, of course, is
essential, but we also need to make sure New York
provides a friendly climate for nonprofits to do
business so it is easier to provide prograns and
services to New Yorkers.

Now, at the sane tine, we have to ensure that
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the public trust in the nonprofit sector renmins
strong. The vast mgjority of nonprofit

organi zati ons are operated by honest, dedi cated
board nmenbers and staff.

But when scandal s enmerge, as they
unfortunately have, and in recent past they have,
the entire sector suffers, and taxpayers and donors
begin to question whether the billions of dollars
provi ded annually to nonprofits are being adequately
over seen.

That is why the Attorney General convened the
Leadership Conmittee for Nonprofit Revitalization in
2011, and tasked it with devel oping smart, focused
reforns, to reduce unnecessary burdens on
nonprofits, and to inprove governance and oversi ght.

The Leadership Conmittee was conprised of
32 nonprofit |leaders fromacross the state who
represented a diverse cross-section of the sector.
Smal | organi zati ons were represented, as well as
| arge, upstate, downstate.

And | had led the commttee's efforts, from
its inception through the issuance of its report
| ast year, and, in subsequently devel opi ng the
| egislation that is the subject of today's hearing.

Now, throughout this process, our office has
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strived for partnership, collaboration, and
out r each.

Rat her than inposing our own views on how to
reformthe Not-For-Profit Corporation Law, we asked
nonprofit |leaders to share their perspectives on how
to best reduce burdens, cut tape -- red tape, and
el i m nat e bureaucracy.

It was very inportant that we were not trying
to jam down regul ations on a sector, but to hear
fromthem fromthe bottom up.

And for nearly a year, the nonprofit sector
and its regulators sat at the sane table and
identified the best ways to address the nost
pressing issues facing nonprofits, both within it
and outside of it.

And it's inmportant to stress, this was not a
kit chen-si nk approach.

W wanted to get sonething done. | think the
nonprofit sector wanted to get sonethi ng done.

And what we asked the nonprofits was: Tel
us what your top 10, 15, 20 issues are. Wat would
make the nost difference?

And that's what we focused on.

And, you know, we al so discussed at great

| ength, the inportance of board governance, and the
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chal I enges the nonprofit sector, and those of us in
government, face in trying to inprove it.

You know, as the governnental entity that is
charged statutorily with enforcing the state's
nonprofit |laws, we, of course, have our own views on
accountability and oversight.

Now, it was through this robust process the
Leadership Conmittee ultimtely made a series of
comment s and forward-| ooking recommendati ons to
i mprove and noderni ze New York's nonprofit |aws.

The conmittee nenbers were able to achieve
remar kabl e consensus on nost issues, and | think
that reflected their genuine desire to see their
| ong statutory-reformstyle properly inplenented.

And | will say, you know, the nenbers brought
very different views to the table.

Some had very strong views, devel oped over
their careers, and their |ife and career
experiences, but | think what they tried to do, and
| think what we achieved through the process, is to
find common ground, recognizing that sone, you know,
woul d inevitably believe that the reforns, you know,
went too far, while others believe that they didn't
go far enough.

You know, to their credit, | think the
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committee put aside their differences and cane
together for the betternment of the sector as a
whol e.

And | think what you' re going to hear,
hopeful |y today, and we're going to hear in the
heari ngs ahead, and what we certainly are hearing,
is that there is a real yearning on the part of the
nonprofit sector to see reformtake effect now.

Thi s has been years in the works.

And | think there's a |ot of energy and
excitement that, for the first time in a long tine,
we're very close to change.

Now, as you know, at the end of |ast year's
session, we -- our office drafted |egislation based
on the Leadership Commttee's reconmrendati ons.

Since then, we have worked with
Chai rman Ranzenhofer, Chairnman Marcellino, and your
staffs, to introduce the Nonprofit Revitalization
Act .

Toget her, we sought and recei ved extensive
i nput fromthe nonprofit sector on the |egislation.

As soon as the session ended |ast year, we
started a road show, a tour.

| went around and personally spoke to

count| ess organi zati ons, had countl ess neetings, to
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get the broad view of where the nonprofit sector was
on the legislation we drafted | ast year.

And we received substantial input, and those
changes are reflected in the revised version of the
bill that's being discussed today.

Now, this bill, the Nonprofit Revitalization
Act, is essential to maintaining New York's
nonprofit sector as the nost vibrant in the country.

The reforms will -- that are contained in the
bill will save nonprofits significant tine and
noney, and all ow organi zations to focus on what is
nost inportant: performng their mssion as
effectively as possible.

For every dollar that is spent on unnecessary
conpl i ance, on pushing paper around, for every hour
that is spent on doing that, noney and tine is being
taken away fromcritical programs and services.

And that's why we're behind this |egislation.

Now, in a few key areas, |I'll just -- you
know, they're in ny testinony, you re going to hear
fromothers, you know, sinply, in sinple terns, the
Nonprofit Revitalization Act will bring New York's
nonprofit laws into the twenty-first century, by
enbraci ng technol ogy, by allowing e-nail, and video

conferencing, to conduct neetings and votes.
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You know, no longer will you have to have
staff manual |y stuff hundreds of envel opes to be
mai |l ed out to nenbers for a neeting, when they can
be shared electronically at a fraction of the tine
and cost.

And no longer will nonprofits seeking to
nmerge, or sell significant assets, which they may
need to do because of this econony, have to face
unnecessarily |l ong, cunbersonme, and overl appi ng
procedures, many of which are unique to New York
whi ch are costing themuntold amounts in added | ega
fees and ot her expenses.

No |l onger will new nonprofits seeking to form
in New York have to face these unnecessary
roadbl ocks | discussed earlier.

No longer will we hear |awers -- |awers
advising their clients to incorporate in other
states, like Delaware, to avoid the burdens and red
tape resulting fromour statute.

Wen that happens, when you have | awyers
saying, "lncorporate in Delaware to avoid New York

statute,” what happens is, not only do you have
revenue shifting to the other states, because of
filing fees filed el sewhere -- paid el sewhere, but

you al so have a confused regul at ory-and-over si ght
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pi cture: which state's |laws applies -- apply?

You know, what we instead | ook forward to
hearing, is that New York -- New York's
Not - For-Profit Corporation Law is the nodel state
for the nation

Now, as |'ve said, and as you know, the
Nonprofit Revitalization Act not only seeks to
reduce burdens, but inportantly, also to inprove
governance and accountability.

And | will just say this:

| mprovi ng nonprofit governance has been a
hi storic challenge, and will continue to be.

There are, | believe, limts as to what can
be done by statute.

But what was nmade clear fromthe di scussions
anong the Leadership Conmttee, and | know from ny
own experience, my own experience as a
private-sector |awer advising boards, as a board
menber of both small and | arge organi zati ons, as
wel | as ny governnent experience, is that a few
nmeani ngf ul and -- neani ngful but bal anced changes to
New York law wi Il encourage nore active and
ef fective oversight by boards of directors.

And | just want to enphasize, the board of

directors is, and nust be, the focal point of
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nonprofit governance.

The board is the entity that is charged with
overseei ng how charities spend the billions of
dollars that flow through them each year.

It is the board that gives confidence to
donors and to taxpayers that noney that has been
entrusted to a nonprofit is being put to proper and
ef fective use.

And to inspire that confidence, it is
essential that boards engage in certain baseline
responsi bilities.

Boards of charities that are required to
obtain a financial audit, for exanple, need to be
engaged in overseeing the financial-audit process
for it to have value, and procedures need to be put
in place to prevent inproper self-dealing.

You know, the reality is, that New York |aw
today provides very little guidance to board nenbers
in these critical areas.

So, for exanple, while New York |aw requires
charities above a certain size to obtain a financial
audit, the statute is silent.

It is silent about what should be done with
the audit when it's conpleted. There is no express

requi renent that the board review the audit's
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findings with the outside auditors.

Too often -- too often, the relationship is
bet ween the outside auditor and the executive
director, so the board doesn't get engaged.

And that discussion is critical, so the board
can understand the yell ow flags, the warning signs,
before they becone red fl ags.

And | will just say, as you |I'msure well
know, the |l aw needs to be strong on self-dealing
transacti ons.

Unfortunately, it does not expressly provide
gui dance on how boards shoul d handl e sel f-deal i ng
transactions, and it is not expressly required that
boards, in fact, determne that a transaction is
fair, reasonable, or in the best interests of the
cor porati on.

Let nme just say, that the requirenents that
we are proposing seek to provide the clarity that
doesn't currently exist in New York, to give boards
a roadmap as to what baseline responsibilities are
expected of them to help themto nake responsible
deci sions, and to protect their reputations, as well
as the organi zation's assets.

Now, let ne just say this, and it's very

inportant, that these are baseline responsibilities:
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While | believe that the
Nonprofit Revitalization Act would result in the
strongest governance framework in the country,
recogni ze that much of governance needs to be |eft
to voluntary practice.

| ndeed, good corporate governance requires
boards to adopt a range of voluntary practices that
necessarily go beyond what should, and can be,
mandat ed by | aw.

I n nost cases, governance, especially in the
nonprofit sector, does not lend itself to a
one-size-fits-all solution, and boards shoul d have
the discretion to determne for itself, what is the
nost appropri ate.

So while it's essential that a -- you know,
we help create a franmework of good corporate
governance statutorily, ultimtely, good governance
comes down to people: who is on the board; and
whet her they have the skills, the time, the
commtment, the capacity, to serve as effective
directors.

And | just want to, before |I conclude, say
that, outside of the statute -- outside of the
statute, our office is addressing this by |aunching

two very inportant new initiatives, that | believe
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will conplinent these new refornms, and significantly
i mprove governance of the nonprofit sector.

W focus on two aspects:

One is on director recruitnment -- enhancing
director recruitnent;

And al so on director training and education.

The first initiative is called
"Director's View"

It's a voluntary program ai med at hel pi ng
board menbers inproving their understanding of their
role and responsibilities.

It's a statewide initiative that will provide
free or lowcost training on good-governance
practices through, both, online prograns, and
mat eri al s and in-person trainings.

It's a partnership between our office and the
nonprofit sector, and, top colleges and
universities, that include, Rockefeller College
right here in Al bany, Cornell, NYU, Col unbia,

Bi nghant on, and others. They've all agreed to help.

And | think what is inportant here, is that
board menbers not only know what their
responsi bilities, understand what their role is,

t hey have a confort |level, so they becone nore

actively engaged.
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The second inportant initiative is a
recruitment initiative called "New York On Board, "
which will be a partnership between the business
comunity in New York and the nonprofit sector.

This programwi |l recruit diverse and
experienced nonprofit directors, and then match them
to nonprofits throughout the state.

The reality is, the need for directors to
serve as the directors is great.

And fromour review, our research, and our
conversations on this issue, it has becone clear
that there is a talent pool that exists out there
today, that are not currently serving on nonprofit
boar ds.

So the goal is to create a new pipeline of
directors who are serving with the full support and
encour agenent of their enployers.

So, in conclusion, you know, | think it's
apparent what we are taking here, is a multi-faceted
approach to address this historic issue of nonprofit
gover nance.

Wth a mx of new |laws and private-sector
initiatives, supported by the business comunity,
supported by the nonprofit sector, and supported by

the Attorney Ceneral as the regulator, | believe we
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wi |l inprove governance substantially, and increase
public confidence and trust in our nonprofit sector.

Agai n, let ne thank Chairman Ranzenhofer for
i ntroduci ng the act.

| believe -- | do believe we share a common
goal in helping New York's nonprofits becone
stronger, nore accountable, and better positioned to
carry out their inportant work.

We | ook forward to continue to work with you,
and your staffs, in the weeks ahead.

| ' m happy to answer any questions you may
have.

SENATOR RANZENHOFER:  Thank you very much for
your -- [audio difficulties].

Thank you very nuch for your testinony.

And before we nove forward, | would just |ike
to introduce Assenbl ynman Brennan, who is the sponsor
of this legislation in the Assenbly. He's been
wor ki ng very, very hard over the | ast coupl e of
years on this issue, as well as his staff.

You know, we've been in al nost constant

contact, tal king about this bill, the | awrevision
bill, and all the different bills that are out
t here.

So | wanted to welcone him and thank himfor
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all of his efforts so far, and continuing efforts
into the future.

Jason, thank you for your testinony and your
comments, and all the work that you have done over
the | ast couple of years; and, again, for appearing
here today.

What 1'd like to do at this tinme, if any of
t he nenbers of the Conmttee have any questions?

Senat or Marcel | i no?

SENATOR MARCELLI NO  Jason, thank you for
com ng.

And, give the Attorney GCeneral our regards.

Just so we have a cl ear perspective of who
we're talking to, and what the audience is: How
many not-for-profits are there in this state?

JASON LILIEN:. There are 103,000 nonprofits
in New York State, about 65,000 of them which are
registered with the Attorney General's Ofi ce.

There are a nunber of exenptions in the
statute, the largest anong themis religious
organi zati ons who are not required to register with
us.

But there are al so, of course, trade
associ ations, and ot her organi zations, that are not

required to register with us as well, because
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they're not operating for charitable purposes.

SENATOR MARCELLI NO  Now, when did you your
i nvestigation:

How did you break them down?

Where did you start?

Did you deal with all 200,000 of them at
once, or did you segregate into different groups?

JASON LILIEN. | think it's a great question.

| think, in terns of -- you know, on the
burden side of the statute, | think nost of the
provisions that -- in our statute would benefit the
nonprofit comrunity across -- you know, regardless
of the type of nonprofit they were: public
charities, private foundations, trade associations,
et cetera.

W are -- it is inportant to create a nore
hospitable climte for nonprofits irrespective of
the particular type they may have been fornmed as.

On the governance side, we spent a |ot of
time on identifying which provisions should apply to
which entities.

On issues such as audits, for exanple, under
current law, only those entities that are soliciting
the public for charitabl e purposes, and have

revenues, under current |aw, of $250, 000, are
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required to obtain an outside CPA audit.

So when the statute -- when we were having
di scussi ons anong the Leadership Committee, as well
as ot hers, about which new audit-oversight
provi sions should apply, it was logically -- there
was a | ot of discussion that they should apply to
those who are required to get an audit; that we
shoul d not be inposing new burdens on organi zati ons
that are not currently required to get an audit.

However, with respect to rel ated-party
transactions, and the requirenment that there exists
conflict-of-interest policies, those provisions, and
t he i ssues that have caused these provisions to be
included in our bill, relate nore broadly across the
nonprofit sector.

And | think -- so -- so there are sone
provi sions, including the
"rel ated-party transacti ons” sections of our new
bill, as well as our -- the conflict-of-interest
policies, would apply nore broadly, because the
i ssues affect the sector nore broadly.

SENATOR MARCELLI NO  You al so nentioned the
boar ds.

I'mfamliar with some, | won't name them

organi zations with boards, where, the accountant on
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t he board does the accounting;

The travel agent on the board handl es any
travel that the board m ght do for their purposes;

The | awyer represents them |l egally;

And so forth. It goes on and on |ike that.

| can see, and | know several, where this
posed serious conflicts of interest and serious
probl ens.

Wiy don't we just ban it conpletely?

If you're on -- why don't we just ban that
sort of thing conpletely; if you' re on a board, you
can't do business with the agency?

JASON LILIEN. Wwell, I will say, that point
that you're raising, Senator, is a point that is
shar ed.

There are those who have advocated for that.

You know, | -- there's -- the counter to it,
whi ch we heard throughout our Leadership Conmittee
process, is that there are sone good rel ated-party
transacti ons.

There are transactions that are truly, you
know, beneficial to nonprofit, because they provide
services that are free or | owcost or bel ow market,
with, really, no benefit to -- toit -- to an

i nsi der.
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You know, | think what we've tried to do in
our bill, is to take a bal anced approach to this
i ssue.

Al t hough our statute would not be -- our bill

woul d not be banning rel ated-party transactions, it
is requiring that boards nmake a determ nation, an
affirmati ve determnation, that those transactions
are fair, reasonable, and in the best interests of

t he organi zation; consider whether alternative
transactions exi st that m ght be nore beneficial;
and docunent their decision, so they're on record as
to why they -- why this transaction is beneficial to
t he organi zation; and the person, or individuals,
who may benefit fromthese transacti ons cannot
participate in those decisions.

You're right, some have advocated, you can go
one step further, but | think, as a starting point,
this woul d make a significant difference.

SENATOR MARCELLINO  Thank you

"1l have nore questions, but we'll share

SENATOR RANZENHOFER:  Senat or Per ki ns?
SENATOR PERKINS: Thank you very much.
First, | would like to thank the Chairnman

[ i naudi bl e] .
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| have to learn how to get this thing turned

on.

Can you hear ne?

SENATOR MARCELLI NO.  Yes.

SENATOR RANZENHOFER:  Yes.

SENATOR PERKINS: Ckay, very good.

So, you know, | have a few quick concerns
want to ask. | want to follow up on the | ast

guestion that ny coll eague was asking, in terns of
it; so, | guess it's the conflict of interest.
|*"mon a board, | have a business.

The board that |I'm on does business with the
conpany, or sone related fam |y nenber, or otherw se
shady arrangenent.

Does this speak to prohibiting that, or
sonmehow ot her curbing that, or outing it, or, you
know, making it -- if it is that kind of
relationship, that it should be reported,
explicitly, quickly, regularly, or anything in that
vei n?

JASON LILIEN. So, it's a good question.

So New York law, currently, we have a very
weak statute in this regard; a weak statute in a
nunber of areas.

One is, it does not require that boards
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engage in a discussion as to whether or not this
transaction that benefits an insider is in the best
interests of the organization, or fair or
reasonabl e.

Qur law woul d require that.

Qur law -- our statute would also require
t hat boards engage in a process to determ ne whet her
or not there are alternatives to this transaction
t hat exist, and whet her they would be nore
benefi ci al .

And, significantly, | think what is inportant
in our proposed legislation, is that it nakes
clear -- it nakes clear, the Attorney General has
the authority to go into court and seek to unw nd
t hese transacti ons.

Under current |aw, you know, although we
woul d argue we have that power to do it, it is not
expressed in the statute.

And | think what's very inportant to give the
public, give taxpayers, [unintelligible] the
confidence their noney is not being used to benefit
private interests, but to benefit the public, is to
ensure that its representative, the
Attorney Ceneral, can go into court and unw nd t hese

transacti ons when necessary.
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SENATOR PERKINS: And if | may, M. Chairman?

And how does this law trigger the
responsibility of the Attorney General to actually
do that?

Because, the attorney general, you know, they
don't nmean to turn a blind eye necessarily, but they
have other things to deal wth.

And |'mconcerned, that if it requires the
Attorney Ceneral to take an action, then it may
act -- not happen.

And, so, how does the public and ot her
related interests get protected?

Because, this is a very -- this is not an
unusual practice for a lot of the boards that |I'm
famliar with. They are conposed of individuals
t hat have a stake in the business of the board.

And, it sours the community's perception of,
what is actually supposed to be a good thing, being
a feather-nesting kind of opportunity, versus, a
comunity benefit.

JASON LILIEN: Senator, | couldn't agree with
you nore.

You know, when these transactions cone to
light, when they're reported on, when they're

prosecuted on, it really casts a cloud over the
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sector and it hurts everyone.

VWhat we're trying to do with this provision
requiring active board engagenent and approval of
rel ated-party transactions, and through -- and
t hrough requirenents regardi ng conflict -- new
conflict-of-interest policies, or requiring
whi st e-blower policies, is to ensure that boards
take the proactive steps they need to take, so it
doesn't cone before our office.

| nmean, what is happening today, because the
statute is -- |acks the guidance, |acks the roadmap,
| acks the clarity, that we need in statute, we
have -- there's confusion, there's uncertainty, and,
areas of vulnerability; areas, for those who want to
do wrong, to take advantage of.

And what | think we're trying to do with the
statute, is to make sure that boards understand
clearly what their responsibilities are, what is
expected of them

And, ideally, what we're striving for here,
is if they take these steps, if boards consider
whet her these transactions really benefit the
nonprofit, or do they benefit the individual, and
consi der whether alternatives exist, and docunent

them put on paper, "Why? How did you get there?"
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and have conflict-of-interest policies that are
overseen by an audit conmttee, or other -- another
committee of the board, that we will have stopped in
the tracks many of these transactions.

But when the procedures haven't worked, that
is when we woul d hope to have the authority to go
into court and protect owners and taxpayers, and
unwi nd these transactions.

SENATOR PERKINS: Thank you.

And, again, M. Chair, if |I may?

So when there is this sort of gross
m sconduct, and the type that we're tal king about,
who i s accountabl e?

The individual -- the gross individual, or,
t he individuals who are in cahoots?

The board?

The | eader shi p?

Al?

O -- how do --

JASON LILIEN: It can be all

SENATCOR PERKINS: -- how does this relate to
t hat ?

JASON LILIEN: Senator, it can be all.

Clearly, the individual which -- who is --

may have been engaged in inproper self-dealing, in
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bad faith, could be held, and should held,
account abl e.

But if the board failed in its oversight
responsibilities; if the board turned a blind eye,
and failed to becone -- failed to fulfill their
fiduciary responsibilities, the board itself could
be held accountable. And, quite frankly, should be.

SENATOR PERKINS: And this bill explicitly
acknow edges that?

JASON LILIEN: | believe it's -- the bill is
clear as to what the board' s responsibilities are,
yes.

SENATOR PERKINS: Ckay, so long as -- | just
want to be sure.

So, | recognize a group of top colleges and
uni versities were involved, including
Rockefell er College, so on and so forth.

So, what happened to the Gty University of
New Yor k?

JASON LILIEN:. Oh, I"'msorry. | didn't
i ncl ude Bar uch.

Baruch is the representative for
New York City -- for CUNY

| apol ogi ze.

UNKNOAN SPEAKER: It was just taken for




© 00 ~N oo o b~ w N P

N NN N NN P R PR R R R R R R
gag A W N P O © 0o N oo 0o M W N+ O

32

gr ant ed.

JASON LILIEN:. And Baruch, by the way --

SENATOR PERKINS: | don't want themto be
taken for granted. | just wanted to be sure.
JASON LILIEN:. -- they are one of the |eaders

in this area.

So we -- it's a nuch larger list, what you
have.

SENATOR PERKINS: Ch, Ckay.

For the record, the City University is a part
of this --

JASON LILIEN: Absolutely.

SENATCR PERKINS: -- this reform--

JASON LILIEN:. Gty and State universities.

SENATOR PERKINS: -- and joins other
uni versities.

Thank you very much

| want to express ny appreciation for the --
for this giant step that we're taking.

One final question:

You know, a lot of the groups that | work
with are not -- are small not-for-profits, somewhat
i nconsequential by conparison to the giants that we
are nore famliar with, like, | guess, the Red Cross

is considered a not-for-profit, and things of that
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nat ure.

So, how does this relate to those smaller
entities that very often are -- operate under the
radar, but, neverthel ess, becone big front-page
scandal s when, you know, big corruption takes pl ace?

Does this -- how does this [unintelligible]
those into --

JASON LILIEN. Well, Senator, the
sel f-deal i ng provisions we were just discussing
woul d apply to the small ones as well as the |arge
ones.

The conflict-of-interest requirenents, the
interest -- the policy requirenments, would apply to
smal | and | arge.

And, certainly, the voluntary prograns that
we're tal king about, both the board-recruitnent
progranms and the governance -- the
di rector-education prograns, will, in many ways, be
targeted to those snaller organi zati ons because,
often, they need the education the nost.

SENATOR PERKINS: So the AGs Ofice is
equi pped to focus in that direction as well?

JASON LILIEN: Oh, absolutely.

And we' re spearheadi ng on these two prograns.

We are actively working on rolling those prograns
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out .

W've -- we're working on themon a daily
basis, and we hope to | aunch them soon.

Wth -- | mean to say, we al so have a broad
representation of the nonprofit sector working with
us in those prograns.

It is not AGs Ofice that are doing --

SENATOR PERKINS: Ckay, great to hear that,
because, again, there is an arny of not-for-profits,
smal | communi ty-based organi zati ons, involving great
wor k, good work, social-service work in many
i nstances. And -- but every once and a whil e,
fingers get sticky, and tax dollars and ot her
resources that are intended to hel p sonebody, with a
probl em or provide sone kind of service, you know,
gets m sused.

JASON LILIEN:. On that point, let ne just --

SENATOR PERKINS: And very often, they go
under the radar until there's a huge scandal. And
by that time, the culprits nmay have, you know,
gotten in the w nd.

JASON LILIEN: -- and | think what's
important -- an inportant point that | would like to
highlight, is that, the nonprofit sector, | think,

in this instance, has stood up and recogni zed that
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it's tinme that we inprove the perception, if not
reality, of nonprofit governance in New York

And t hey have hel ped support and draft and
formulate a | ot of the governance initiatives that
are now i ncorporated in this |egislation.

| think they represent -- you know, they
recogni ze, and you'll hear fromthemtoday, and your
future hearings, the inportance in taking steps,
that we don't have negative press articles, we don't
have donors questioni ng whet her they shoul d be
gi ving and supporting New York nonprofits.

SENATOR PERKINS: Thank you very much.

JASON LILIEN: Thank you

ASSEMBLYMAN BRENNAN:  Thank you,

Senat or Ranzenhofer; and |l et ne express ny
appreciation to you for sponsoring hearings on this
i mportant concern.

Fol |l owi ng up on Senator Perkins' question,
the "related-party” elenents of this |egislation,
there are no thresholds for that.

You have a threshold change for outside
audits, in terms of revenues, for the.

Not-for-profit, but, the obligation to do a
conflict-of-interest statement or policy for the

board, and then to do the -- follow the procedures,
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has no threshol d?

No matter how small you are, you got to do
t hat ?

JASON LILIEN: That's correct.

ASSEMBLYNMAN BRENNAN:  Ckay.

| just wanted a quick clarification:

This | egislation does not apply to housing
cooperatives?

| nmean, they are not-for-profit
or gani zati ons.

JASON LILIEN: There is a small -- right.

| -- that's -- well, it depends.

There are sone -- there's a very snal
handful, |I would have to check this, that are
nmenber shi p- based cooperatives that are fornmed under
the Not-For-Profit Corporation Law, and woul d be
treated as corporations for purposes of the statute.

Most are not fornmed under the
not-for-profit -- the vast majority of them are not
formed, and this would not apply.

ASSEMBLYMAN BRENNAN: Do you have sonme sense
of how many people m ght be affected by the
nmenber shi p-type in housing co-ops?

JASON LILIEN:. W can get you that data.

We'll have that -- we can get you that.
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ASSEMBLYMAN BRENNAN: But you think it's
pretty small?
JASON LILIEN:. M understanding, it is small.
And these aren't necessarily housing co-ops.
| think they were largely created, initially,
nore in the food co-op-type environnent.
ASSEMBLYMAN BRENNAN:  Al'l right, so what
about a nenbership food cooperative that was
incorp -- would that -- this would apply to then?
JASON LILIEN. If they're food -- this
statute applies -- renenber, we're tal king about
whi ch provisions apply. R ght?
So, for the provisions that apply broadly to
corporations that are forned under the
Not - For-Profit Corporation Law, if that entity was
formed under the Not-For-Profit Corporation Law,
certain sections would apply. And, you know, it is
unlikely those entities would be subject, for
exanple, to the audit-commttee requirenment, because
those entities, presunably, would not be soliciting
the public for charitable dollars, which is the
t hreshol d requirenent for registration, and hence
the need for an audit.
ASSEMBLYMAN BRENNAN:  But your rel ated-party

transactions, and things |like that, that woul d?




© 00 ~N oo o b~ w N P

N NN N NN P R PR R R R R R R
gag A W N P O © 0o N oo 0o M W N+ O

38

JASON LILIEN:. Right, it would -- right,
there is no carve-out for those organi zati ons under
the current statute.

ASSEMBLYMAN BRENNAN:  Ckay, thank you

JASON LILIEN:  You're wel cone.

But let me -- may | just, Senator?

Also, | didn't get a chance to thank you, and
acknow edge your efforts, and thank you for
introducing the bill in the Assenbly as well.

So, thank you, Assenbl yman

SENATOR RANZENHOFER: One final question.

ASSEMBLYMAN MONTESANO. On the -- you gave a
breakdown earlier about the not-for-profit
corporations that have to register, and then they
don't register.

Not wi t hst andi ng the fact that they're not
required to register with the Attorney General's
Ofice, they're still going to be covered by this
new statute, as far as the reportings?

JASON LILIEN: Certain provisions woul d.

Ri ght ?

So, the audit-oversight provisions would not
apply -- would not apply.

But, the related-party transactions,

protecting -- you know, protecting against inproper
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sel f-deal i ng transactions, requiring
conflict-of-interest policies, they would apply nore
broadl y, you know, across the board.

ASSEMBLYMAN MONTESANO.  Thank you

SENATOR RANZENHOFER: Wl |, Jason, thank you
very rmuch for your -- not only your testinony here
t oday, and answering the questions, but for the work
that you and the Attorney General have done over the
| ast couple of years in bringing this issue to the
forefront.

O those 103 not-for-profit organizations,
you know, 99 percent of them you know, are doing --
probably even higher than 99 percent, are just doing
great work.

And, you know, again, | just appreciate you
bei ng here today, testifying, and providing the
i nput that you did.

So, thank you very rmuch

JASON LILIEN: Thank you

SENATOR RANZENHOFER: We're now goi ng to hear
from Peter Kiernan, who is the chair of the
Law Revi si on Conmi ssi on

And as Peter is walking up, | also want to
acknowl edge and thank him He has al so worked very,

very hard, and very, very closely, his entire group
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with me, with our staff, in dealing with this issue.

Sanme two years that the Attorney General has
been working on this issue, you' ve been working on
this issue with your group as well, and |I'm sure
with the Assenbly.

So, again, and one other thing | want to
nment i on:

You know, we're here for this public hearing.

There are two bills that have been
i ntroduced:

One is the Attorney General bill that we just
heard about, introduced by Assenbl yman Brennan and
nysel f;

And there's also a | awrevision version of
this bill, which I have introduced.

So we are here to discuss both bills, and,
again, to solicit comments and input on all the
suggestions that are out there.

So, Peter, | want to thank you, in advance,
for all the work that you've done thus far, and,
again, I'mlooking forward to hearing your comrents,
and listening to you answering questions today.

Thank you for being here today.

PETER KI ERNAN. Wl |, thank you, Senator.

|"mgrateful for your invitation to testify
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about not-for-profit |aw reform

Chai rman Brennan, nenbers of the Legislature,
| just want to nake three fundanmental points.

My testinmony, | believe, is part of the
record, but the first is:

Wth respect to the need for reform as has
been mentioned, there are nore than 100, 000
not-for-profit corporations in the state.

It needs to be enphasized --

| mssed part of M. Lilien's testinony,
maybe he nentioned this.

-- but, it is inmportant to recognize the
econonmi ¢ significance of the not-for-profit
corporation sector of our comrunity.

There are -- these in excess of
100, 000 corporations represent about 1.25 million
enpl oyees. That's 14 percent of the New York State
wor kf or ce

They have annual revenues in excess of
$150 billion a year;

They hol d assets that are worth hundreds of
billions of dollars;

And the not-for-profit sector is grow ng.

There has been efforts at reform

conprehensive reform that should be noted, that the
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| ast tinme there was a conprehensive reform of the
state's Not-For-Profit Corporation Law was in 1970,
and before then, it was 1896.

So there has been sone sporadic efforts, sone
concentrated as well, in the last couple of years.

The New York State Bar Association had
submitted | egislation several years ago. Unhappily
it hasn't been able to nove. | think there are
reasons for that.

The Attorney CGeneral had a bill |ast year
that did not nove, and has been working hard on this
i ssue, as we recogni ze, and as you' ve just heard.

The reason the Law Revi si on Conm ssi on got
i nvol ved, was that there was a | ack of consensus on
many i nportant issues.

We noted that the New York City Bar
Associ ation subnmtted nore than 100 pages of
comments to the State Bar Association's bill. There
was a trenendous | ack of agreenent.

So Law Revi sion Conmi ssion, and this is very
consistent with its mssion, decided to take up the
matter reformin an effort to arrive at consensus on
t he key issues.

And | think on the najor issues we have

achi eved t hat.
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And, Senator Ranzenhofer |'mvery grateful
for you for introducing S3755, the Law Revi sion
Conmi ssion's bill.

| do want to enphasi ze, that the Law Revi sion
Commi ssion is totally non-partisan. W have no
agenda, other than to see reform achi eved, and al
we want to do is serve as a vehicle for consensus.

Anot her reason why there is a need, is that
the current statute is confusing, it's cunbersone,
it's unwieldy, and it's counterproductive.

The interaction between the not-for-profit
community and the governnment, with respect to
i ncorporation or nmerger of two not-for-profits, or
di ssolution of an entity, produces confusion, and
oftentinme [sic] resentnent.

W heard a lot -- "we" being the Law Revi sion
Conmi ssion -- a |lot of anecdotal evidence that it
can take us a nuch as a year just to incorporate a
not-for-profit corporation.

It can take even |longer than that to dissolve
one, even if it doesn't have any assets.

Now, by contrast, one can forma
not-for-profit corporation in Delaware, literally,
over ni ght .

So, that's bad for business for New York
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We find, increasingly, and not surprisingly,
that nost not-for-profit corporations that are
formed now are formed in Del aware.

That escapes, as M. Lilien indicated, nuch
of New York's regul atory purview.

So, that is why there's a need.

| think, though, ny second point is, that it
can be a mstake to liken not-for-profit
corporations and the not-for-profit |aw to business
corporations and the business-corporation | aw.

It's true that not-for-profit corporations,

I i ke business corporations, merge. They enter into
joint ventures. They acquire and di spose of assets.
They have to dissolve on occasion. They enter into
fi nanci ng arrangenents.

But, they're not |ike business corporations.

Busi ness corporations have owners, and
sharehol ders, and their responsibility is to mnd
the bottom i ne.

But, the not-for-profit corporation enjoys
the extraordinary privilege of tax -- of being
tax-free. And in exchange for that privilege, it
has to pronmote the public interest, due the public
good, and be m ndful of that at all tines.

Now, m ndful of that, we -- our statute,
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whi ch you introduced, contains thenes that are
consistent with these concerns, particularly with
respect to the public good, and al so the fact that
many not-for-profit corporations, increasingly so,
do the work of governnent, and that's particularly
in the areas of social services, and providing
assi stance to the vul nerable.

So we, in our effort, tried to sinplify the
statute, make it easier to incorporate, nake it
easier to nerge, make it easier to dissolve, by
streanlining the regul atory steps that have to be
encountered to forma corporation.

For exanple, currently in the statute there
are four types. This is an extraordinary source of
conf usi on.

We reduce that to two types: charitable
corporations, and what we cal
"beneficent corporations” -- "beneficent
corporations.”

Those two categories cover the entire range,
i ncl udi ng housi ng cooperatives; the entire range of
tax-free organi zations in New York State.

Wth respect to consents, we greatly reduced
the need to achieve -- to attain [sic] consents from

vari ous regul atory agenci es.
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We didn't elimnate the need for consent in

the so-called "budget-busters,” which are hospitals,
and things that the Regents -- universities and
col l eges that get chartered by the Regents, those
still would require consent.

But al nost all other instances, consent is
not required.

And, like the Attorney General, we enacted --
or we propose to enact, we include it in our bill,
conflict-of-interest provisions,
rel ated-transacti ons provisions, related-party
transactions; also the needs for audits,
conpensati on commttees, and conpensati on
procedures, whistle-blower procedures.

Now, we noted, and we heard, the argunent
many tines, that the traditional upstate-downstate
di vide prevents the achi evenent of agreenent here.

And we don't believe that.

| think there is not an east-west or a
north-south division; rather, the division is
bet ween | arge not-for-profits/very substanti al
not-for-profits, and small not-for-profits.

The New York City region has enornous nunbers
of small not-for-profits.

Western New York and northern New York have
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substantial |arge not-for-profits.

The division really is between |arge ones and
smal | ones.

There isn't any doubt that very substanti al
not-for-profit corporations should have
audit-reporting requirenents, and outside audit
requi renents. They shoul d have conpensation
gui delines. They shoul d have whi st e-bl ower
provi si ons.

And all not-for-profit corporations should
have rel ated-party transacti on gui dance and
conflict-of-interest guidance.

The way to handl e that division, as was
mentioned in the questioning earlier, is to have
t hr eshol ds.

There's no need, on very snmall corporations,
to require themto have outside audits, or to retain
| egal advice or financial advice, where their assets
get wasted on conpliance matters rather than doing
t he public good.

But | arge corporations, large entities, have
t he assets, and have the responsibility, to neet
regul atory requirenents.

There is, of course, the very troubling issue

of related-party transactions, conflicts of
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i nterest, which occupied sone of the attention in
t he questioning, and occupied a |ot of our attention
in our discussions with interested parties.

| think it's inmportant to recogni ze that
there is such a thing as a good conflict of
i nterest.

In a small community, maybe a small
not-for-profit corporation, it's inportant to have
prom nent individuals serve on the boards.

There are occasions, for -- I'mjust making
as an exanpl e, you may have the bank president on
the board. That's a good thing;

And it may be that the liquid assets of the
corporation are held by that bank.

That's a conflict, on its face, but it can be
a good conflict, and it can be dealt with by
adequat e di scl osure and transparency, and recusal
when necessary, and the know edge of everyone on the
boar d.

That permits that kind of activity, which we
woul d endor se.

Finally, | just want to note that, in its
del i berations over the |ast two years, the
Law Revi si on Conm ssion net regularly, and had cl ose

contact with the major bar associations of this
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state, with the Attorney General, with the
not-for-profit community, with nmany interested
practitioners.

W held -- we don't have hearings, but we
hel d, say, what we call "a roundtable.” W
circulated drafts.

We formed a consensus, based on a | ot of
opi nions that were offered to us.

We al so had expert advice.

One of the jobs of the chair of the
Law Revi sion Conm ssion, is to recruit pro bono
assi stants.

W were assisted by Professor Janes Fi shrman
at Pace Law School, who teaches not-for-profit |aw,
and is widely published as a widely published
scholar in that area of the |aw

And, Bill Josephson, who's on your w tness
list, who, under Attorney General Spitzer, was head
of the charities bureau for five years and nade
several significant reforns.

And we al so have | aw professors that serve on
t he board of the comm ssion.

So, thank you, Senator. |'mvery grateful.
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SENATOR RANZENHOFER:  The question that |
have for you --

And, Peter, thank you for your testinony
today, and as | nentioned earlier, for your
i nvol venent with -- personal involvenent, and the
i nvol venent of your group, over the |ast several
years.

-- what are your group's, or your thoughts,
with respect to those thresholds that you nmentioned
for audits, in ternms of dollar amount, and in termns
of nunber of menbers in the organization, and
enpl oyees?

PETER KI ERNAN. Wl |, we have thoughts on

t hat .
SENATOR RANZENHOFER: That's why | asked.
PETER KI ERNAN:  We think that there -- first
of all, there should be a threshol d.

Now, any tine you pick a threshold that's
somewhat arbitrary, we believe that all corporations
t hat have nore than $500, 000 of annual revenue
shoul d undergo an audit.

Certainly, with respect to their executives,
if they have nore than $2 mllion in annual
revenues, they should have conpensati on gui deli nes.

Qur inportant nessage, is that there should
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be audits -- or, excuse nme, there should be
thresholds. That's the way to bridge the divide and
have the | aw applicable to all corporations --
not-for-profit corporations.

The selection of the audit is data-driven in
many respects -- the selection of the thresholds,
rather, is data-driven, and we can determ ne how
many not-for-profit corporations have in excess of
$500, 000 of inconme, or, $200,000 of annual revenues,
in respect of putting additional scrutiny on their
key enpl oyees and executi ves.

But the inportant thing, is to have
t hr eshol ds.

The same is true of whistle-Dblowers.

We t hought that a whistle-blower policy was
required if a not-for-profit corporation had nore
than a mllion dollars of annual revenue.

SENATOR RANZENHOFER:  (Okay, one ot her
guestion | have for you, with respect to the
conflict of interest that you nentioned in the
exanpl e that you gave in a small comunity of, a
bank president serving on a not-for-profit, and the
proceeds or the assets of that not-for-profit being
held in his bank.

| nean, is there any way that you woul d
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define, you know, what type of conflict of interest
woul d be perm ssible, and what type of conflict of
interest would not be permssible, in ternms of
drafting | anguage for a statute?

PETER KI ERNAN. What we provide for in the
statute is very simlar to what the
Attorney Ceneral's bill, that followed ours,
provi des, but it -- one, the transactions have to be
| ooked at by the entire board. They have to be fair
and reasonabl e; they have to be for the benefit of
he corporation, not for the benefit of any private
entity.

The -- a person on the board that nay be
affected by the conflict of interest nmust be -- nust
recuse herself or hinself in any decisions involving
t hat .

And, we heard anecdotal evidence and
argunent ati on about, Well, a certain board nenber's
cousin could own the dry-cleaning service that
provi des sone assistance to the not-for-profit; or,
the cl eaning services that clean their offices.

| nmean, you can't legislate, in our view,
rules with respect to that, but you can provide
comon, sensi bl e guidelines and standards of conduct

in the | egislation.
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And that's what we recomend - -

SENATOR RANZENHOFER: So you coul d --

PETER KI ERNAN: -- as opposed to, Senator,
sayi ng nothing, which is a m stake.

The argunentation has been heard that there's
| ots of jurisprudence under the business corporation
| aw about what directors can and can't do. Let that
suffice.

But, not-for-profit corporations don't
necessarily have the sophistication, nor the |egal
advice or the fiduciary advice, that nenbers of
boards of busi ness corporations have.

And it's prudent, and we believe wise, to
have guidelines in the Not-For-Profit Corporation
Law itsel f.

SENATOR RANZENHOFER:  Thank you.

Senat or Marcel lino?

SENATOR MARCELLINO: Stay with this threshold
busi ness, for whom --

First of all, thank you very much for your
testimony, thanks for participating, thank you for
com ng here today.

| know this is never easy to do, and it's
al ways a -- sone kind of inconvenience to everybody

that's involved, but we appreciate your involvenent
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and your i nput.

This threshol d business, and the term
“"fair and reasonabl e":

l"'mnot a lawer. 1'ma sinple school
t eacher.

And the terns "fair and reasonable" seemto
be as wide as the Grand Canyon in definition.

|s there any way we can narrow that down, so
that we don't have every nenber of the board
participating in some way in the business of the
not-for-profit?

| understand the banker.

Well, if he's the only one, okay.

But if the lawer is providing the |egal
services, if the travel agent is providing the blah,
bl ah, blah, and I could go on nam ng others, so that
every menber of the board is in sone way, shape, or
forminvolved, | don't think that's fair and
reasonabl e.

PETER KI ERNAN.  Well, | agree, Senator,
conpl etely.

And | didn't nean to say that "fair and
reasonabl e" covered all sins, or all things that are
not w se.

The board should have -- a board, any board,
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shoul d have a conflict-of-interest policy, should
have a rel ated-transacti ons policy.

We define in our draft what are considered to
be "related parties”, that mrrors what the IRS has
inits regulations.

| think that a conflict-of-interest policy
shoul d provide that no one should be on the board to
benefit their own business.

| nmean, a travel agent should not be
provi ding travel -agent services, nor should the
| awyers, or the accountants, or other professionals.

Now, there is such a thing as "pro bono," and

there's such a thing as "I ow bono," where -- where
the -- sonme services are provided at favorable rates
for the -- or no rates, for the entity, that nay be

of paranount benefit, particularly if the
not-for-profit is rubbing nickels together, or
sonmething |ike that.

But the principle should be, that no one
shoul d serve on a board for the purpose of pronoting
t heir own business.

They shoul d serve on the board to pronote the
public interest.

And | think, by the way, we would certainly

be happy to submt for the record, sone detailed
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vViews on -- in response to your question.

And sone of those things sonetines can be
addressed through | egislative history, and ot her
nmeans, but | would agree with you that catch phrases
aren't sol utions.

SENATOR MARCELLINO If -- is there any
value, in your mnd, to setting sonme type of
threshold for adm nistrative costs versus providing
service?

| have seen sone not-for-profit charities,
where 60 percent of the nobney earned goes into
adm ni stration, and only 40 percent actually gets
into the actual service provider.

Shoul d there be sone kind of |evel?

PETER KI ERNAN:  Wel|, that's a -- | don't
know i f that necessarily would be appropriate for
the statute. It m ght be.

But | understand your concern.

| mean, sonetines --

SENATOR MARCELLI NO  Yeah, | have a slightly
different bill going in, which is --

PETER KIERNAN: -- it takes a dollar to raise
a dollar. And people that are -- that happens a
lot. And people that nmake contributions aren't

aware of the fact that a | arge percentage of what
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they're -- of the dollar they're contributing is
going to pay the salary of the person that's asking
them for the contribution.

And | think some guidance there m ght be
useful .

That woul d be very hard, it seens to nme, to
control

It could be a subject of annual reporting.
And, if there were to be sonme guideline thresholds,
and if the reporting, in an audit, or otherw se,
were to indicate that it's out of hand, or it's out
of bal ance, then maybe there should be a regul atory
remedy.

SENATOR MARCELLI NO  Thank you

SENATOR RANZENHOFER: | just want to follow
up with one question.

You're satisfied with the
"conflict-of-interest” definition and the
"rel ated-party"” definitions in the
Attorney Ceneral's bill?

PETER KIERNAN:  Well, | think ours is a
little bit broader.

| nean, we don't -- | don't quarrel with it.

SENATOR RANZENHOFER:  Ckay.

PETER KIERNAN: | just think -- for instance,
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our division between charitable and beneficent
corporations covers -- as | indicated in ny earlier
remarks, it covers the entire range of
not-for-profit, tax-free entities in the state.

| think the Attorney General's doesn't
necessarily cover themall.

And t hat shoul d be the goal

But, | nean, our differences would be on the
mar gi ns.

SENATOR RANZENHOFER:  Ckay.

Thank you very nuch, Peter.

| appreciate, again, all the hard work up
till now, and, again, for providing testinony today.

So thank you for being here.

PETER KI ERNAN. Wl |, thank you for your
attention.

SENATOR RANZENHOFER:  The next witness --
wel |, not witness, but the next person to testify
today is Mchael de Freitas, representative fromthe
New York State Bar Associ ation, Business Law
Secti on.

And as M chael is wal king down here, | just
want to nmake a prelimnary statenment, that the
New York State Bar Association, as well as the

New York City Bar Association, has been very, very
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hel pful to our Cormittee, to the Assenbly Comm ttee,
and also to the Law Revi sion Commi ssion and the
Attorney Ceneral's Ofice.

| want to thank you, and your nenbers of the
subcomm ttees, and the sub-subconmittees, that | ook
at the, you know, mnutia and the details of these
particul ar | egislative issues that we're studying.

And, again, when you got a bunch of |awers
in the room as | well know, you know, it's hard to
get consensus on anyt hi ng.

So, again, | want to thank you and your
association for all of your hard work;

And, again, for appearing here today to
provi de your comments on these bills that we're
di scussi ng.

So, thank you.

M CHAEL de FRIETAS: Thank you very rmuch
Senator. | appreciate those renarks.

|"mvery pleased to be here today to speak
before you on one of the legislative priorities of
the New York State Bar Associ ation.

Qur menber attorneys represent not-for-profit
organi zations of all sizes, all types, and in al
fields, and all across the state; thus, we bring a

broad range of diversity and opi nion.
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Nearly ten years ago, through our
subconmi ttee on nonprofit corporations, we began the
process of studying the Not-For-Profit Corporation
Law with a view towards nodernizing its provisions.

We proceeded deliberately, really, and
reached out to many practitioners, academ cs, state
government bodi es, and other interested persons
across the state, and even across the country,
seeki ng thoughts, ideas, and views for inproving and
noder ni zi ng the statute.

Qur work product, as nentioned earlier, was
first introduced as a bill in 2009, | believe, with
the expectation that it be instrumental in focusing
attention on the need to update and i nprove the
statute.

And, of course, we're very grateful to, along
with many others, the nenbers of this Commttee,
| egislators in both houses, the State Law Revi sion
Comm ssion, and the Attorney General and his
charities bureau, for their willingness over the
recent years, and nonths, to work through and
di scuss the conplex issues -- as we have seen
al ready, the conplex issues involved in this area,
and for working very hard on their proposals for

change.
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Wil e public attention tends to enphasize
governance and financial scandals in recent years,
publicly, it seens, nmuch | ess attention has been
devoted to the many operational issues that affect
t he day-to-day activities of New York
not-for-profits.

And t he proposal s that have been made, the
bills that are out there, deal with those issues.

We, therefore, appreciate these hearings, and
your commttees focusing on these issues.

We believe that the bills of both the
Attorney Ceneral and Law Revi sion Conmm ssion's work
product both make great strides towards inproving
the not-for-profit |aw s governance provisions, as
wel | as dealing with sonme of those operational
i ssues that are both costly and time-consum ng.

For exanple, it's long past time for New York
to join the mai nstream of states across the country
that have two sinple classifications of corporations
i nstead of our confusing four types of corporations.

It will also be good that the proposals woul d
reduce the burden of obtaining state-agency consents
to corporate transactions, such as incorporations
and nmergers, that slow down, and increase the

expense of, corporate transactions, and would
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streaniine the process of review and approval by the
Attorney Ceneral and the court of those major
corporate transactions.

And we believe that the changes in these
bills will clarify the current confusion and nmake
the formati on process of nonprofits nore efficient,
and it will encourage incorporation in New York
whi ch has al ready been commented on, will be of
benefit to our state.

We do, however, have serious reservations
over sonme natters.

Both bills" proposals to extend court and
Attorney Ceneral supervision, and to enhance
fiduciary duties, applicable to non-charitable
corporations, those institutions that are private
and have nmenbers, are of concern

These nutual - benefit corporations, trade
associ ations, recreational and social clubs, private
clubs, in their essence many tinmes, don't solicit
charitabl e contributions, and few, if any, even
recei ve State funds.

We believe the existing Not-For-Profit
Cor porati on Law governance provisions are
appropriate for such organizations, and that the

nmenbers of these private entities provide sufficient
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oversi ght over the transactions within those
entities.

Further, we have some suggestions to enhance
the ability of not-for-profit corporations to
recruit and maintain directors, and are concerned
t hat one of the proposed revisions to the
i ndemmi fication provisions of directors nay be
counterproductive in that respect.

But in our view, the Attorney General's bill
in particular, addresses many of our concerns, and
we woul d appreciate continued di al ogue with the
Attorney Ceneral's charities bureau, and other
interested parties, and you and your staffs, in
order to provide suggestions that we believe wll
best acconplish the goal of protecting the interest
of the public, and avoiding tine-consunm ng and
expensi ve procedures that don't have correspondi ng
benefit.

For exanple, we appreciate the reforms in the
current bills with respect to conpensation and
conflict-of-interest transactions.

However, we believe that they should, in a
nunber of respects, better reflect the provisions of
the Internal Revenue Code, which provide for public

saf eguards and enhanced fiduciary responsibility,
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and which are proven to be valuable for nore than a
decade since the IRS regul ati ons were adopted. And,
in fact, longer than that, since the federal statute
on which those regul ati ons are based, date back to

t he 1990s.

W would be remiss if we didn't commend the
Attorney Ceneral's Ofice in its outreach prograns,
in educating the not-for-profit sector regarding
applicable fiduciary obligations, a very inportant
function, critical to the community, in my view.

The charities-bureau website contains
extrenely val uabl e information regardi ng best
practices and gui dance.

In closing, on behalf of the New York State
Bar Association, | thank you for hol ding these
heari ngs on a subject of significant inportance to
New York, and its citizens who receive services from
not-for-profit corporations.

We commend everyone who has contributed to
these bills, And we wel cone the opportunity to do
our part, to continue our dialogue with interested
parties, and the Attorney CGeneral, and you and your
staffs.

|"d be pleased to answer any questi ons.
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SENATOR RANZENHOFER:  Ckay, well, agai n,

t hank you very nuch for your testinony, and al so for
your very specific critique on sone of the issues.

And with those specific critiques, | have
sonme specific questions.

One is, that you had suggested that it would
be better for not-for-profit corporations to not
have to get these preapprovals from agencies.

And there was sone testinony earlier, that
that was a suggestion as well, with the exception of
the health field and the coll eges and universities.

Do you have an opinion on that?

O, do you feel that's a worthwhile
preapproval to get?

O, do you feel that that should al so be
included in your testinony, that that's a
preapproval that's not necessarily needed, and it
may be cunbersone?

M CHAEL de FRIETAS: That was a feature of
our work product of the 2009 bill. It was a subject
of extensive discussion, in all those discussions we
had.

Refl ecting the practice of the many thousands
of | awyers and the thousands of nonprofits they

represent, it seens to us that, in nmany cases, the
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consent process isn't serving a significant public
i nterest, because, in nmany cases, it is a knee-jerk,
check-of f option.

Departnment of State staff, for exanple, may
sinply be insisting, because of a single word that
may appear in a "Purpose" clause, that, "Wy don't

you go and get that agency's consent," even though
not hing the corporation is doing is subject to
Iicensure or regulation.

So, there are cases of it taking the better
part of a year, nerely to assenble such consents for
corporations that are not even regul ated by the
agenci es whose consents are bei ng sought.

And al so, anecdotally, in sone of these
i ndi vi dual cases, we have conversations w th agency
counsel who say things, like: Wll, we don't know
why you're asking us for consent, but, sure, we'll
issue it.

And you then press, and a few weeks | ater,
et cetera.

SENATOR RANZENHOFER: So you woul d elimnate
consents for all, the preapproval consents?

M CHAEL de FRI ETAS: Yes.

And in nore than that, though, with

protections, wth safeguards.
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You know, we recognize that it is very
legitimate to have regul atory oversi ght.

So corporations that are subject to
regul ation and |licensure should not be -- have the
authority, inplicitly or explicitly, to be
conducting regulated activities wi thout getting the
necessary license.

And sone of the |anguage we devel oped nade
that expressly clear, so that we separate the
corporate-formation process fromthe |icensing
process.

Corporate formation is inportant, to enable
ti me-consum ng tasks, such as IRS tax exenption, and
fundraising, to go forward while |icensing
conpl i ance al so goes forward.

SENATOR RANZENHOFER:  Ckay.

Then we were tal king about, do you have an
opi nion, or does your association have an opi nion,
with respect to the audit thresholds that were
nmenti oned earlier today?

M CHAEL de FRIETAS: W do. And | think we
agree with the comments that you' ve been hearing
this norning, that those audit thresholds are
appropri ate.

| would add that, anecdotally, again, that
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the cost of audits isn't goi ng down.

For a variety of reasons, changes in
accounting rules, changes in public expectations,
audit work is nore intensive; and, therefore, nore
expensi ve.

So what may have been, you know, a $2, 000
audi t expense when the $250,000 threshold was
enact ed decades ago, m ght be a $15, 000 audit
expense, or a 30,000 or a 40,000 dollar, or nore,
for organi zati ons.

SENATOR RANZENHOFER: Do you feel the
$500, 000 | evel is appropriate?

M CHAEL de FRIETAS: W'd like to see a
mllion dollars, if not $2 mllion.

We think that organizations that size have
razor-thin adm ni strative margins.

It is difficult to afford five- and
six-figure audits for organi zations that are bel ow
amllion, or two mllion.

SENATOR RANZENHOFER:  Now, your conments
about the enhanced fiduciary responsibilities, and |
know you nake a distinction between the charitable
and the ot her.

Explain, in your judgment, how the existing

law i s appropriate, as opposed to what's being
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proposed, in terns of greater disclosure of conflict
of interest, or the like.

M CHAEL de FRIETAS: Certainly.

| think three distinct points:

One is, that to the extent that the standards
woul d di ffer from standards al ready being foll owed,
ei ther existing New York |aw and IRS rules, we would
be effectively creating a second | evel of conpliance
tasks for the nonprofits that may differ from
conpliance they're doing for other purposes, such as
| RS.

So the costs, the increased cost of
conpliance, for a broad range of organizations --

SENATOR RANZENHOFER: Let me just stop you.

M CHAEL de FRI ETAS: Sure.

SENATOR RANZENHOFER: So do you feel, if
t here was | anguage which said, that you had to have
conpliance pursuant to the IRS regul ations, do you
think that would satisfy?

M CHAEL de FRIETAS: Yes, that would be ny
second point, that the IRS standards are
| ongst andi ng, wel |l -established, and, frankly, highly
detail ed, and take into account nmany of the
guestions that have been raised, actually, in this

very hearing, very useful definitions of the
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transactions that require review, and how they are
to be revi ewed.

And they also apply to nore than just
charities. They apply to what are also called

"soci al -wel fare organi zations," a | arger class than
just charities.

So, it would apply to nore than just 60, 000
that are registered in New York

SENATOR RANZENHOFER:  Now, one of the things
that you nmentioned, is that, and | appreciate this,
that you and your staff are willing to offer other
t hought s and suggesti ons.

Now, what |I'mlooking to do, is to get those
ot her thoughts and suggestions now, so that if there
is going to be a bill, hopefully, that will be
enacted, that we know what those other thoughts and
suggestions are.

So, as you're sitting here now, are there any
ot her thoughts and suggestions that you have to make
it better a bill for not-for-profit industry?

M CHAEL de FRIETAS: Sitting at this table, a
laundry list would be difficult to go through.
| don't think it's a long |ist.

We have been in regular contact with the

Law Revi si on Conmm ssion, and Jason Lilien fromthe
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charities bureau.

We are actually eager to continue that
di al ogue, which is why I nentioned it. And they
are, too, | believe.

And | think that, that, and with your staffs,
will get us to where we need to be, because,
frankly, frommy point of view, with the nonprofit
sector our nenbers represent, they're crying out for
this kind of reform to nake it easier for themto
do their jobs.

That really is, | believe, how they | ook at
this | aw

SENATOR RANZENHOFER:  Ckay, great.

Thank you.

Any nenbers have any questions?

SENATOR MARCELLI NO.  Just one.

You tal ked about these nutual -benefit
corporations, and you felt that they perhaps should
be outside the purview of the Attorney General's
supervi sion, or what, because they don't take State
noney.

Do they not get tax credits, tax wite-offs,
tax benefits?

M CHAEL de FRIETAS: Yes, they get exenption

fromtax. And in exchange for that, federal and
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state tax rul es extensively regul ate what they do.

Since it's a tax benefit being given, it's
appropriate for the tax authorities to attach
conditions to that exenption. And they do.

SENATOR MARCELLINO But it's not appropriate
for the Attorney General ?

M CHAEL de FRIETAS: OCh, it would be newto
the law of this state. The Not-For-Profit
Corporation Law hasn't. Those provisions being
extended to non-charitable corporations in these
bills have not heretofore applied to those
cor porati ons.

| think, philosophically, the underlying
rational, is that those kind of organizations have a
strong constituency.

Sonmeone nentioned that business corps have
owners, nonprofits don't.

Well, nore precisely, these kind of
organi zations, the private clubs, and such, have a
cl osely invol ved constituency: their own nmenbers.

They exercise owner-1like investnent and
authority in the organi zation, except it's not a
financial investment.

But it's, nonethel ess, a personal comitnent

and i nvol venent, and they exercise that pretty




© 00 ~N oo o b~ w N P

N NN N NN P R PR R R R R R R
gag A W N P O © 0o N oo 0o M W N+ O

73

ef fectively.

And that is what we woul d be changi ng by
introducing, for the first tinme under New York | aw,
gover nment oversi ght over what has heretofore been
privat e- menber oversight.

SENATOR MARCELLI NO  Thank you

SENATOR RANZENHOFER:  Ckay.

Wel |, again, thank you very nuch for
appearing today, and for your testinony.

M CHAEL de FRIETAS: Thank you, Senators.

ASSEMBLYMAN BRENNAN:  Senat or Ranzenhof er,
the Assenbly has been in session for a while, so I'm

going to need to |l eave, but, my office' s counsel is

here, and will be listening for the renmainder of the
heari ng.

And, |1'mgoing to endeavor to see you next
week in New York City, to participate -- I'msorry,

Friday. GCkay.
And -- well, in that case, | won't be seeing
you.
But, at any rate, our offices will be working
t oget her, as the session progresses, in this
i nportant |egislation.
And t hank you for hol ding these hearings.
SENATOR RANZENHOFER: | al so want to just
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t hank you for your involvenent, and your staff's
i nvol venent. You've been a very, very able and
hel pful partner in trying to push this forward.

So, thank you.

ASSEMBLYMAN BRENNAN:  And ditto to you
Senat or .

Thank you.

SENATOR RANZENHOFER: The next person to
testify is JoAnne Sullivan, who is the president of
the New York State Association of Ceneteries.

And as JoAnne is wal king down here, there
have been a nunber of not-for-profits that have been
i nvol ved.

Qobvi ously, we tal ked about the
Attorney Ceneral. W tal ked about Law Revi sion
Comm ssion. W tal ked about the bar associ ations.

But | would be remss, if not just thanking,
generally, all the not-for-profits groups and
associ ations that have been so involved over the
| ast couple of years, and for those that are here
t oday.

So, JoAnne, thank you for being here on
behal f of the Association of Ceneteries. | |ook
forward to hearing your testinony.

JOANNE SULLI VAN  Thank you very rmuch
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Good norni ng, Chairman Ranzenhofer, and
di stingui shed nenbers of the Commttee.

| want to thank you for the opportunity to
present testinony today regarding proposed changes
to New York State's Not-For-Profit Corporation Law.

My name is JoAnne Sullivan, and I amthe
director of the Cenmetery of the Hi ghlands | ocated in
sout heast Orange County, in Highland M1 s,
New Yor k.

Qur snmall not-for-profit cenetery has been
serving many generations of famlies for over
175 years.

" m al so honored to serve as president of the
New York State Association of Ceneteries.

The associ ation, also known as "NYSAC, "
founded in 1928, represents all ceneteries in
New York's 62 counti es.

The association is the only statew de trade
associ ation representing the nearly
1800 not-for-profit ceneteries located in nearly
every subdi vi sion of governnent.

The association works to protect these highly
regul ated entities for the benefit of the individual
cenmetery menbers, to advance public policy for the

benefit of consuners, and to ensure the insolvency
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of not-for-profit cemetery organi zati ons.

Ceneteries as not-for-profits are quite
uni que.

That is why an entire article, Article 15 of
the Not-For-Profit Corporation Law, relates to
cenetery governance.

Addi tionally, unlike other not-for-profits,
under state law, should a cenetery fail, they becone
the financial ward of the nmunicipality in which they
are | ocated.

Since 1990, nore than 160 ceneteries
regul ated by the New York State Cenetery Board have
fail ed.

I n nost cases, their insolvency has led to
the turnover to municipalities as a burden on their
t axpayers.

The associ ati on has responded to these
chal l enges within the existing regulatory and
| egi slative structures to specifically address
public policy relating to ceneteries and the
cremat ory operations.

Working with you, our state representatives,
our associ ation has successfully advocated nunerous
changes to the Not-For-Profit Corporation Law, to

assi st our nmenbership in sustaining viability in an
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ever-evol ving death-care industry and in the face of
conti nui ng econoni ¢ stagnati on.

These efforts have included statew de
protection of the full conplenent of cenetery
services relating to the burial -- excuse ne,

i nvol ving the disposal or burial of deceased human
remai ns by cremation or internment.

| would Iike to thank you,

Senat or Ranzenhofer, and the nmenmbers of this
Commttee, for all you have done in recent years to
address this growi ng public policy and financi al
crisis.

Wor ki ng together, significant strides have
been made to directly transforma not-for-profit
corporation |aw to one that provides both nodern
consuner protections while neeting the needs of
organi zations that provide a val uable service, such
as ny cenetery, and those other nenbers of our
associ ati on.

Stream i ne processes that provi de adequate
protections while reducing costs are vital to the
survival of New York's not-for-profit ceneteries.

The recent proposals by the Attorney Ceneral,
and the efforts put forth by Senator Ranzenhofer,

deal with streamining regulation for New York's
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not-for-profits.

The association strongly supports such
efforts. In, fact we believe that these efforts are
the keys to success of New York's not-for-profits.

However, due to the uni queness of our
entities and critical services they provide, we
woul d suggest that this board ensure that they are
truly inplenmenting changes that will pronote the
survival of New York ceneteries.

Qur nmenber organi zations are quite diverse.
They represent the spectrumof not-for-profits in
New Yor k.

Some of our vol unteer organi zati ons have
tens of mllions dollars in assets, while majority
of themare small vol unteer organizations.

Their oversight and their needs need to be
approached with this diversity in mnd.

An exanpl e of red tape, or burdens, on our
i ndustry, is the fact that a not-for-profit cenetery
with trust funds and/or assets of a mllion dollars,
but nearly no incone, is required to expend nultiple
t housands of dollars for the same expansive audit
that a cenmetery with $50 mllion in revenue and
assets does; the sane type of audit required of a

publicly-traded for-profit conpany.
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M sdirected requirenments such as these are
financially damagi ng to New York's snal
not-for-profits that are forced to direct these
funds away fromtheir mssion to neet these
obl i gati ons.

This is just one exanple of the conplexity of
not-for-profit governance.

Wi |l e our organi zations are diverse, so are
our boards. They may be group of neighbors in a
remote section of Jefferson County, or experts in
accounting, investnent, and law in New York City.

Qur association strongly supports |egislative
efforts currently before the Commttee to streanline
procedures for mergers and acqui sitions.

It is vital that New York's not-for-profits
are able to spend noney on their dedicated m ssion,
and not on fees and expenses as a result of red
t ape.

NYSAC has worked with regul ators to ease
burdens on not-for-profit consolidation, which
enhances consuner services while aiding declining
or gani zati ons.

For instance, the association recently saw
changes to allow struggling or nearly abandoned

ceneteries with no resources or funds, but
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significant |and suitable for burial purposes, to be
merged with successful ceneteries that are highly
sol vent and possess active boards, but have no | and
for burial.

To date, these recent changes have ai ded both
si des of the equation and produced stronger
not-for-profits with a secure future.

These i npendi ng i nsol venci es and burdens on
| ocal taxpayers have been avoi ded by assisting in
the conpletion of these orderly transactions.

In the details of many of these transactions,
t he approval of regulators and their input were
i mportant.

However, just has inportant and vital for the
success of these -- such transactions, is the
prudent stream ining of the process to ensure
sustainability of the organizations.

NYSAC bel i eves that these consolidation
efforts are a nodel for other not-for-profits, and
we comend our efforts proposed in this current
| egislation to ease regul atory burdens and partially
nodel successful cenetery efforts.

Senat or Ranzenhof er has dealt with many of
these areas in one of his current bills,

Senate 4324,
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NYSAC was pl eased to see this bill
unani nously passed by the Senate on Monday.

This legislation relates to the regul ati on of
cenmetery trust funds and finances by the State
Cenet ery Board.

In essence, this legislation strips away
numer ous steps necessary to be conpleted by
not-for-profit cemeteries after their applications
have been approved by the State Cenetery Board.

The State Cenetery Board, as you will recall,
is conposed of the Secretary of State,

Attorney Ceneral, and the Conm ssioner of Health.

Under current not-for-profit |aws, even after
t hese di stingui shed regul ators have approved an
application, even nore red tape and applications are
necessary to conplete these fairly sinple
transacti ons.

This red tape costs nore noney and nore tine
which, in turn, saps the resources fromthe m ssion
of not-for-profits.

One area that we feel may need greater
attention in legislative efforts is the easing of
the process to elimnate defunct not-for-profits.

The elimnation of no-Ilonger-functioning

not-for-profits fromstate rolls will enable our
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regul ators to focus on oversight and protection of
those entities on the edge or in need of protection.

New York ceneteries know all too well of such
matters.

In many instances, particularly New York's
urban areas, ceneteries are close to capacity for
buri al s.

Burial space is inportant because it
continues revenue streans for the cenetery; however,
many of these large old ceneteries have |arge tracks
owned by now defunct burial societies.

These once vibrant not-for-profits hold |arge
nunbers of unused graves, and there is no
organi zation left to arrange for the transfer of
t hese graves, or to arrange for famlies with
famlies interred in the area to arrange for burial.

This not only apeats [ph.] the success of our
ceneteries, but is a disservice to New York's
CONSUNers.

If the legislative proposals before us today
focused in greater detail on dealing with defunct
organi zations, while also stream ining the process
to get these assets into use by the general public,
a significant public good would be acconpli shed.

I n conclusion, we hope that testinony
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provi ded today, and sonme additional work on the

| egi slation before this Commttee, will yield public
policy to aid the vast variety of the Enpire State's
not-for-profits.

As you concl ude this good work, please
remenber our menbership.

Qur 1800 not-for-profits in every corner, and
in many cases, renote corners of New York, that have
defined volunteers willing to serve and neet the
needs of the public.

This is always a chal |l enge.

Sonetimes it's the | ocal maintenance guy that
also fills the board seat. Sonetines it's the |oca
accountant, PTA menber, or a librarian.

In all you do to address the updates to these
statutes, please renenber how difficult it is today
to find individuals willing to serve the genera
public for free, and to protect the heritage that is
represented by our not-for-profit ceneteries.

Pl ease recogni ze that in good not-for-profit
board governance, there is this diversity of large
organi zations, to neighbors sitting around a kitchen
table, trying to figure out howto get the grass
nmowed for anot her year.

Bal ance and the protection of public service
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are vital .

Agai n, thank you for the opportunity to
testify today.

The New York State Association of Ceneteries
stands ready to be a continued resource for this
Comm ttee as you work on these inportant issues.

SENATOR RANZENHOFER: Wl |, thank you very
much for your testinony this norning, JoAnne.

And the question that | have, you had tal ked
about in your testinony, about making it easier to
di ssol ve defunct corporations.

What's the process right now, and what woul d
make it easier for that to take place?

JOANNE SULLIVAN: |I'mnot famliar with the

full process, so I'd have to get back to you on

t hat .

SENATOR RANZENHOFER:  Ckay.

JOANNE SULLIVAN: | will be learning it very
soon. In Orange County, |'ve got two ceneteries

that | amcurrently working with. One is going to
be turned over to the nmunicipality; the other one
we're trying to save.

SENATOR RANZENHOFER:  Ckay.

kay, you if can get back to nme on that, |

woul d appreciate it.
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JOANNE SULLIVAN:. | certainly will.

SENATOR RANZENHOFER: Wl |, thank you very
much.

JOANNE SULLI VAN  Thank you.

SENATOR RANZENHOFER:  The next person we're
going to hear fromis Mark Thomas, who is the
general counsel to the Healthcare Association of
New York State, also known as "HANYS."

So, as Mark is wal king down, | want to thank
you for appearing today.

And, again, just to reenphasize the work that
all the nonprofits have done, in working wth our
Comm ttee, the Assenbly, the bar associations, the
Law Revi si on Conmi ssion, and the Attorney Ceneral

And one of the things that I'Il just nention
before you begin, for those who may have arrived
| ate:

W have -- sone of you have a lot of the
testinmony in advance. W' ve read the testinony.

So, if you like, you can read it, but, you
know, just, basically, we want to you sunmari ze the
hi ghlights of the points that you would like to
| eave with us. And then, you know, if there are any
guestions, you know, just |leave sone tine for that.

So, you can proceed as you w sh.
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You can read your testinony, but | do want to
| et you know that we've read it in advance, so we
know what your position is.

So, looking forward to hearing from you.

MARK THOVAS: Good norni ng, Senator, and
Senat or Marcel | i no.

We appreciate the invitation --

SENATOR MARCELLINO  Just bring that just a
little closer, because we can barely hear you.

MARK THOVAS: We appreciate the opportunity
to speak here today.

And | want to say that |1'm here representing
t he Heal t hcare Association of New York State, which
represents all but a very small handful of the
not-for-profit and publicly-sponsored hospitals in
the state, as well as, virtually, all the
not-for-profit hospital-sponsored nursing hones,
home- heal t h agenci es, and other affiliates.

And the health-care trustees is a bit of a
different organization. It is an organization, an
uni ncor por at ed nmenber shi p associ ati on, that
represents governi ng bodi es of these health-care
or gani zati ons.

Now, the trustee organi zation primary focus

i s on good-governance practices, providing
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education, guidance, and best-practice information
to heal th-care-provider trustees, and boards in
general .

So, we are bringing a prospective, both from
executive managenent, as well as boards of
directors, today.

When we speak about amendi ng -- making
ext ensi ve anendnents to the Not-For-Profit
Corporation Law, we're tal king about sonething that
impacts virtually the entire hospital community and
the majority of nursing hones, home-health agencies,
et cetera, in the state.

You may be aware that New York is the only
state in the country that prohibits publicly-traded
organi zations from owni ng or operating hospitals,
nur si ng homes, and clinics.

The result is, that probably of all the
hospitals, for exanple, 90 to 95 percent are
not-for-profits.

The rest are publicly sponsored, such as
Erie County Medical Center, New York City Health and
Hospital s Corporation, and there nay be two or three
smal | closely-held for-profits left.

Because of the overwhel ming not-for-profit

nmenber shi p of these organi zations, | wanted to
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mention that, in 2004, the organizations jointly
publ i shed a "Nonprofit Corporate Accountability
Qui debook, " which I just handed to you.

And it was a gui debook assenbl ed, sort of
simlar to the way the Attorney General went about
hi s process.

We assenbl ed a group of | eading attorneys,
accountants, health-care executives, and, of course,
directors, to provide -- to identify the major
i ssues - -

This was in the wake of Sarbanes- Oxl ey.

-- and to identify and provi de gui dance on
the significant issues that not-for-profits, we
bel i eve, shoul d enbrace.

And we are struck today, that while that was
publ i shed in 2004, al nost ten years ago, the table
of contents of that book reads |ike the table of
contents of your legislation, both the
Attorney Ceneral's and the Law Revision. [|'Il refer
toit as "a Senate bill."

So we greatly laud the process that has been
foll owed by you, by the Attorney Ceneral, the
Law Revi si on Conmi ssion; the thrust, the provisions
that you' re addressing, and the way you address

t hem
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And | want to say that we greatly appreciate,
particularly fromthe health-care sector, where we
are used to seeing statutes and regul ations that are
| adened with a heavy fist of regul ation.

W are very pleased to see that we have a
proposal that has neaning, that will have a strong
effect, and, yet, is ained at guiding principles,
meani ngf ul changes, things that should be in
statute, but, avoids the tenptation to regul ate by
statute, or even, we hope, to invite further
regul ati on.

These are highly principled things | think we
all agree on.

And | think it's inmportant to nention, too, |
want to reiterate what M. Lilien said, because
we' ve had problenms in the health-care sector.

And one of -- and the primary source of the
probl ens that we have had are, that there are
i ndi vi dual s who take advantage and exploit their
not-for-profit status of charitable providers.

And it appears that the Attorney General, and
per haps the Departnent of Health, sinply hasn't had
the statutory armanment to take decisive action to
i ntervene and stop the exploitation.

Now, as -- in a side note, | will say that,
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in arelated area, the issue of Medicaid, Mdicaid
fraud, appropriate Medicaid transparency, in 2006,
HANYS proposed -- and this was not in the

| egi sl ation, but HANYS proposed that there should be
mandat ory corporate-conpliance prograns i nmposed on
every entity that participates in the Medicaid
program

We al so propose that, if the Departnent of
Health, or, as the legislation turned out, the
O fice of the Medicaid Inspector CGeneral, found that
t he mandat ory program was not being foll owed, the
provi der could be sunmarily tossed out of the
Medi cai d program

That's the kind of thing that has sone
nmeani ng, and yet the statute itself, while it had
the basic elenments of a conpliance program didn't
go on for pages and pages of detail.

That is what we are hoping, with legislation
such as this, the Attorney General will be able to
do.

Because | can say, on behalf of the nmenbers
of HANYS, as well as the governing bodies of
trustees, it is just as upsetting to themto see the
headl ines in the newspapers about the ripoffs of

public, and we'll say, community organi zations, by
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peopl e who have no interest in the community's
wel | - bei ng, but are maki ng substantial profits in
t he process.

So that, the related-party-transaction
provision, we think is nost appropriate, because it
doesn't ban, categorically, related-party
transactions. It requires a meaningful, thoughtful
process.

Sanme thing, of course, with
conflict-of-interest policy.

The executive-conpensati on-over si ght
provi sion, which is in the Law Revision bill, and a
simlar provision in a separate Attorney Ceneral
bill, we believe, while it doesn't closely hue to
exactly what's in the Internal Revenue Code, and we
woul d have no objection if it did --

And | believe that, Senator Marcellino,
you're actually carrying sonme |egislation that does
exactly that.

-- but we think that's the right approach in
dealing with executive conpensation, as opposed to
sonme ot her proposals that we are now waiting to see
t he out come of.

And when | speak of these issues, | do want

to enphasize that, | represent organizations that
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are $4 billion-plus organizations;

And | represent organizations that are
one-bed critical-access hospitals. Basically,
they're a clinic in a rural area because they're the
only place for people to go.

So to try to regulate or |egislate sone
one-si ze-fits-all, and we're talking just the
heal t h-care sector, will be either inequitable
treatment of one side or the other.

And so, therefore, we think the focus of the
| egi sl ation throughout all these issues,
particularly executive conp, is on the process that
nmust be followed, and the insistence and the
requi renent that there be transparency.

Now, our testinmony includes a few itens of
concern.

And what we'd like to do -- and | understand
that it is May 22nd, and the session won't go on
forever -- but what we'd like to do is, fairly soon,
provide a detailed list of sone of our coments on
t he | egislation.

And, unfortunately, we haven't been part of
the process up until now, so we're playing a bit of
cat ch-up.

But comng to a couple of the questions asked
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of the bar association speaker about mnenbership
organi zations, I'mgoing to address this a little
differently, and it's not just nenbership

organi zations, but it's also small not-for-profits.

We're concerned that the definition of an
"i ndependent director” is a bit too narrow.

The reason for that, is that an i ndependent
director is not sonmeone who can be an enpl oyee of an
entity that has any sort of substantial -- or,
frankly, insubstantial paynent to or receipt of
paynent froma not-for-profit.

That's what every nenbershi p corporation
director is: They pay dues.

And we want the CEGCs of those dues-paying
menbers on the board, and we want them as overseers.
Frankly, as the other speaker said,
sem -sharehol ders. W don't want them elim nated.

Simlarly, for very small providers. And |
have sone in my private practice, where they have
two nenber sponsors, if you will. Two corporate
menbers.

The boards of those organi zati ons are made
up, at least in great neasure, by enpl oyees of those
two nmenbers.

And for themto assenble at a group of even
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t hree i ndependent directors, to nake the
conpensati on deci sions, et cetera, would be
extrenely difficult.

So what we would prefer is, instead of using
t he nmuch broader "independent director™ definition,
we |l ook to the nore specific, and we think nore
appropriate, IRS definition of what is -- | believe
it's called an "interested director."

We think that's a nmuch better definition for
t hese sorts of things.

W have -- and | realize this nmay not sound
popul ar to begin with -- we have concerns that there
are new whi stle-blower provisions in both of these
bills.

| can't speak for other sectors, but | can
say, the health-care conmunity is -- at a mninmm
lives under three sets of whistle-blower state |aws.

Labor Law 740, 741, and as part of the
corporate conpliance statute,

Soci al Services 363(d), all whistle-blower |aws, al
say different things.

One is regulated by the OM G

One is regul ated by the Departnment of Labor;

And if we have a new one, it will be

interpreted and regul ated by the Attorney General.
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And that is just the tip of the iceberg
because we have many, nmany nore whistl e-bl ower | aws
on the federal |evel

We woul d suggest, that if a whistle-blower
provision is in the statute, and it is nost
appropriate, we nust have whistl e-bl ower protection,
it apply to those entities that sinply are not
governed by any whistl e-bl ower statute now, rather
t han anot her redundant statute subject to differing
i nterpretation.

Finally, on nore of a detailed note:

The two bills address the issue of board
committees sonmewhat differently.

We woul d urge that we cone down the m ddl e,
if you wll, that there at |east be statutory
recognition, or an allowance, for there to be
standi ng comm ttees, as opposed to others.

But we do not believe --

SENATOR RANZENHOFER: As opposed to what ?

MARK THOVAS: As opposed to others.

| think inthe -- is it the AGs bill that
refers to standing comrttees versus corporate
conmmittees? O is it the Law Revision?

| get them m xed up

There should be a recognition for standing
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commttees, but in ternms of their ability to bind

t he board, we woul d suggest that the | anguage say:
That unl ess otherwi se provided in the certificate of
i ncorporation or bylaws, a standing conmttee cannot
bi nd t he board.

The reason for that phrase, is that many
executive conmttees, by the bylaws, do, in fact,
have the power to bind the board to act when the
board is unable to convene.

So we want to let that continue to happen,
but have it be specifically spelled out.

Coupl e of areas that we would -- we were a
bit di sappointed, to see that there are no
provisions in any |egislation that we've seen, and
that is, we have six sections that are, I'lIl admt,
very tough to read and understand about
i ndemmi fication of directors and officers.

Frankly, |'ve had nore than one person say:
They go on and on like the state of Texas.

It may be just too nuch to try to clean those
provi sions up, but they are extrenely confusing.

And it just doesn't seemthat we need so much statue
on that one limted topic.

Secondly, just a little clean up, and that

is, with regard-- the Not-For-Profit Corporation Law
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is actually fairly lean on the notion of a
menber shi p annual neeti ng.

It sinply says: That the nenbers, annually,
will direct the board -- will appoint the board of
directors and conduct other business.

Unfortunately over in the Article 7, there's
a provision that says: The bylaws or certificate of
i ncorporation can provide for the el ection of
directors.

And so it's not exactly clear, at least in
the statute, which is which

And we have boards that go both ways.

| think there just needs to be sone
coordi nati on between those two provisions.

And I'Il stop there.

| know sonme of the questions you asked of
ot her speakers may be of interest, particularly in
the health-care sector, so |I'd be very happy to
respond.

SENATOR RANZENHOFER: Wl |, thank you for
your very detailed testinony.

And the first question that | have is, there
was sone testinony earlier about preapproval for
agenci es.

And there were sone -- you know, sone
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suggestion that universities and hospitals and
heal t h-care fol ks should be excluded. Ohers
t hought they shoul d not be excl uded.

Representing the health-care industry, can
you just give me your view on that?

MARK THOVAS: As we were reading the new
| egislation, read first Iine and we got very
excited, and then we were so di sappointed to see the
exception for Article 28s.

We believe that -- and along with what the
bar associ ation suggested -- we believe that health
providers, or at least Article 28s, which is
hospital s, nursing homes, and clinics, should be
able to incorporate, but, of course, there be very
cl ear | anguage, that you could not engage in the
licensed activity without perm ssion of the
Depart ment of Health.

And | can't speak for other regulatory
agenci es, but, typically, because of attrition, and
t he extraordi nary workl oad, the Departnment of Health
is not able to process an application like this for
an average of 12 to 18 nonths.

So, we think it would be very beneficial,
and, frankly, save a lot of legal fees, if a

corporation could incorporate, and then have to go
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t hrough, obviously, the regul atory process.

One thing I will say, on executive conp, |
meant to nention this:

I f your legislation eventually includes it,
we woul d strongly urge, we think it's inperative,
that in the legislation it is crystal clear, that
the legislation is paranmount, in ternms of the
State's treatnment of executive conpensation. And
that without statutory basis for other
executi ve-conpensation proposals, they're void.

SENATOR RANZENHOFER:  Ckay.

SENATOR MARCELLI NO  "Threshol ds. ™

You, |I'msure, heard ne talk to one of the
previ ous peopl e about their threshol ds.

What's your thought on that?

MARK THOVAS: Senator, |'m probably the wong
person to ask, because, while we do represent the
one-bed critical-access hospital, they probably
woul d exceed any kind of threshol d.

But we recogni ze, that when the AG s offices,
there are 63,000, it nay be of interest to have a
run of what the cutoff at different stages is: how
many not-for-profits would fall under it, how many
above it.

"1l give you an exanple of, the
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cor por at e- conpl i ance nandat e.

The O fice of the Medicaid I nspector Ceneral
was given the authority to determ ne -- other than
the statutory mandatory categories, to determ ne
what ot her providers should have a nandatory
cor por at e- conpl i ance program

They did a run of Medicaid expenditures, and
concluded, that if you're over 500,000, the Medicaid
revenues, you have to have one.

And t hey expl ained that, because they said:
500, 000 and over is 10 percent of the Medicaid
providers, but it represents 90 percent of the
Medi cai d expendi tures.

Maybe that's the kind of thing that m ght be
worthwhile for to you know to be able to nmake that
ki nd of judgnent call.

SENATOR MARCELLI NO  Thank you

MARK THOMAS: Thank you.

SENATOR RANZENHOFER: Let me ask you a
guestion about your comments about -- well, at |east
your testinmony, | don't know if | heard your
comment, about the conflict-of-interest policy.

It's your feeling that there should not have
to be conflict-of-interest policy for the

not-for-profits that are governed by Article 28, or
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the health -- you know, in the health-care industry?
MARK THOVAS: There absolutely nust be.
Certainly for health-care providers.
And as you see in the guidebook, that's
basically what we said: You need to have one.

For the other organizations, the sort of

menber organi zations, | believe that, as
appropriate. | don't knowif it needs to be
| egi sl at ed.

Al | can say, is that | represent four trade

associ ations, all health associations, and they al
have conflict-of-interest policies, and they've had
t hem for about a decade.

| don't see what's wrong.

SENATOR RANZENHOFER:  In terns of -- oh,
okay.

So you think that because you al ready have
the conflict-of-interest policies, that you should
not have to have a conflict-of-interest policy under
the statute?

MARK THOVAS: Well, | don't think that there
is any harmin having a statute that, frankly,
requires a conflict-of-interest policy.

Right now, if you're a 501(c)(3), you have

t o have one.
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And the IRS has a very good nodel that they
publ i shed, actually years ago.

So, we're tal king about the
non-501(c)(3)s that really would be affected by
a statute.

SENATOR RANZENHOFER:  Ckay.

Any questions?

Ckay.

Wel |, thank you very much

MARK THOMAS: Thank you very much

SENATOR RANZENHOFER: W appreci ate your
testi nmony today.

The next person that we're going to hear from
i s Susan Hager, president and CEO of the United Wy
of the state of New York

And as Susan is wal king down, | again want to
thank her, and all the not-for-profits, for their
i nvol venent in the process, with both of the
Legi slature, the Senate and Assenbly, and also with
t he Law Revi si on Conmi ssion and the
Attorney Ceneral's Ofice.

And, Susan, thank you for appearing today,
and | ook forward to hearing fromyou.

SUSAN HAGER: Thank you.

Good nor ni ng.




© 00 ~N oo o b~ w N P

N NN N NN P R PR R R R R R R
gag A W N P O © 0o N oo 0o M W N+ O

103

SENATOR RANZENHOFER:  Good nor ni ng.

SUSAN HAGER: | represent United Ways al
across the state of New York. Collectively, they
i nvest over $157 mllion annually in health and
human services across the state.

They fund t housands of not-for-profit
organi zations, and so we have great interest in this
t opi c.

First of all, we want to make it clear that
we support both of the bills that have been
subm tted, Senate Bill 5198 and Senate Bill 5197
t hat you have both co-sponsored. W think they're
terribly inportant.

It's time to get this done, and we appreciate
your | eader shi p.

And, of course, we appreciate the |eadership
of the Attorney General who requested this
i ntroducti on.

| should say that, you all recogni ze that
there is already a high level of regulation of the
not-for-profit sector.

You' ve heard sone of this alluded to.

On an annual basis, we file a detailed report
to the Internal Revenue Service, fondly referred to

as "the 990."
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It is extensive, it's conprehensive, it's
detail ed; and we do that on an annual basis.

We al so, of course, file a report, a related
report, the CHAR500, to the state's
Attorney Ceneral.

W are required to have annual financi al
audits or financial reviews. And, of course, if we
recei ve noney froma state agency, we have the
oversi ght of those agencies, and, again, the
Attorney Ceneral and State Conptroller's Ofice.

So it is not a sector that is newto
regul ati on.

These bills, however, represent, in our
opi nion, a responsible and very carefully chosen
path forward to nodernize state law, to do away with
outdated requirenents, as well as to raise the bar
for oversight for boards of directors.

We think that's extrenely inportant.

And it should come as no surprise that
United Way believes strongly that charitable boards
of directors should take their oversight role very
seriously.

A charity's integrity is its nost inportant
asset.

Their | eadershi p nust understand the
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i mportance of their role in protecting that asset
within the framework of a | egal statutory

requi renent instead of sinply a recomrended best
practice.

As a practical matter, we nust ensure that
board | eaders pay attention to the m ssion and
stewardship of the finances that are under their
care.

By way of brief background, we note, and you
heard much of this from Jason Lilien this norning,
that the Leadership Task Force of over 30 experts
convened by the Attorney General in 2011 resulted in
a report examning current |aw and practi ce,

i ncl udi ng recomrendations for changes in state
policy.

This report has been available for public
di scussi on and di al ogue for over a year.

And | think, Senators, that's a very
i nportant point, because it's a nodel for how an
open and transparent policy process should occur.

We appreciate as well that this bill -- both
these bills have bipartisan sponsorship in both
Houses, a recognition, we think, by the Legislature
of the inportance of the not-for-profit sector in

New York State.
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And it's not the first tinme we have seen that
ki nd of support fromthe Legislature.

W want you to know that we appreciate it.

| will just summarize the proposals that we
support in this bill.

Anmong those are, first of all, the
expectation for a stronger role for boards in audit
oversi ght.

Just yesterday, we had our quarterly neeting
of our statew de board of directors.

At that neeting, our auditor presented, in
detail, his just-conpleted financial audit of the
organi zation, as well as the 990.

This was preceded several weeks ago by a
simlar nmeeting with our audit commttee, in which
t hey reviewed those material s.

And in both cases, follow ng the
presentation, staff was excused so that the board of
directors and the auditor can have a frank and
explicit conversation about any issues or concerns.

Happily, there were none, but this is the
nodel for the way this process should be conduct ed.

It is not onerous. It is not difficult. You
need good people at the table who are willing to

give the organi zation the time to participate in
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this inportant process.

It can also be, and | think it should be, an
i mportant way for not-for-profit boards of directors
to better understand their financial condition, and
how they are going to neet their conmtnent to the
m ssi on of their organization.

A second proposal we support are the
requi renents for both conflict-of-interest and
whi st | e- bl ower policies, which you' ve al ready heard
referred to.

We are asked about the existence of these
every year in the 990.

And we assune that request, "Do you have
one?" nmeans that the I RS expects to see, yes, that
we do have one.

So we think it's entirely appropriate that
this also be enshrined in state | aw

We support establishing the expectation that
the board will set and approve executive
conpensati on and benefits. And those are dealt
with, again, nore extensively in Senate Bill 5197.

Qobviously, the State nay al so have a role in
this issue if there are governnent funds being
contracted to not-for-profit organizations.

There was a broad debate about this | ast
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year.

Senat or Marcellino, you had hearings about
this, and we appreciated that.

But as separate and distinct issues, we think
t he board of directors should be invol ved
affirmatively in approving and setting conpensation
whet her or not the organization is receiving public
funds.

We support raising the audit and financi al
review thresholds for charities, while allow ng the
Attorney Ceneral to request a full audit if one is
needed.

| should note here, that funders may require
a | ower threshol d.

| would not be surprised if many of our |ocal
United Ways mi ght continue to use the
gquarter-of-a-mllion-dollar threshold if an agency
comes to them expecting funding fromthe United Way.

These are choices that the State of New York
may meke, that United Way or other foundations may
make.

Is it useful to have the threshold in state
law? Yes, it is, but | think that other
organi zations that provide funding may continue with

t he exi sting threshol ds.
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We support expediting the approval of nergers
t hrough action by the Attorney Ceneral.

We have had proposals for United Way nergers
| angui sh in the courts, not because they're not
i nterested, but because of workl oad consi derations.

Allowing the attorney to take --

Attorney Ceneral to take action is inmportant, while
preserving for the charity, the right to challenge
in court that determnation if they don't agree with
it.

We support requiring a majority board vote in
rel ated-party transactions -- something you' ve
tal ked about a lot this nmorning -- and that the
deci sions and rational involved in those votes be
docunent ed.

This helps to ensure the integrity of the
deci si on-maki ng by the charity's board.

We support allowing E-filing of reports to
the Attorney CGeneral. This is consistent with the
way we file our reports already to the IRS. This
i ncreases for both donors and funders, transparency.

And we permt the -- we support permitting
use of E-communications for board notices, and video
conferenci ng, which not only is a potenti al

cost-saving, but there's no |oss of accountability.
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So | need to ask to you bear in mnd two
addi ti onal points:

The need to consider outreach and training
for not-for-profit | eadership on any new
requi renents enacted in to | aw

We hope that |egislators would partner with
the Attorney CGeneral and other charitable
federations to offer these on a regional basis.

You need to understand that board | eadership
of ten changes every year or two, SO sone ongoi ng
mechani smis needed for this training.

There were other issues raised in the
Leadership Task Force Report from 2011 that this
| egi sl ati on does not address, nor should it, but I'd
urge to you keep it in mnd, since you have becone
| eaders on this topic.

There have been downturns in the econony and
years of back-to-back disasters which have
conprom sed giving to many charities, except for
di saster-rel ated worKk.

And sone of these sane forces have conspired
to cut state and federal funding for charitable
programs, an issue that you as |egislators deal with
every single budget season.

These trends have made, unfortunately, the
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fact that there's been a continued and

unconsci onabl e delay in paynents by state government
to not-for-profit services, a virtual nightnare for
many of our agenci es.

These del ays continue to defy state | aw that
this Legislature enacted, and passed unani nously,
and only adds to the sector's stress.

| hope that you'll review those issues, and
next session, consider hearings, regional foruns, or
further |egislative action.

In conclusion, | would say, as | said,
there's been a year's worth of public discussion on
the Attorney Ceneral's report.

You' ve both clearly been working diligently
with a host of other groups.

You can continue tal ki ng about these issues
for another two or three years and probably never
exhaust all of the details.

However, we'd urge to you nove expeditiously
to pass these bills before the end of this session.

We coul d debate the details endlessly, but
t here has already been a substantial anmount of
di al ogue.

Let's get this done.

| "' m open for your questions.
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SENATOR RANZENHOFER: Do you have sone
guestions?

SENATOR MARCELLI NO  Yeah.

You just mentioned sonething that tweaked ny
interest, anongst a | ot of other things that you
tal ked about: the | ack of payment, or the del ayed
paynent, by State.

|"mtrying to figure out, what's the tine
peri od?

What woul d constitute the delay; how nuch
time?

SUSAN HAGER: There are specific time frames
in state statue, when a not-for-profit organization
has either a new contract with the State;

O is in what we call "a renewal situation."
They' ve been providing the services year after year,
have nul ti-year contract.

The State Conptroller has docunented over the
| ast five or six years, delays that anmount -- that
range between 60 and 90 percent of the tine,
contracts are being approved | ate.

Unl ess the contract is approved, paynent is
not forthcom ng.

| f you asked the not-for-profits in your

district what their experience in this regard, you
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will get an earful.

| see Senat or Ranzenhof er noddi ng.

You' ve al ready got the | aw on the books.

Unfortunately, there is no sanction, no
realistic sanction, for a state agency to pay | ate.

There is a requirenment, that when it's |ate,
an interest penalty be paid, but, unfortunately, the
i npetus for the interest paynment nmust also cone from
t he state agency.

They must say: We were late. This
organi zation is now owed an interest penalty.

The Conptroller's reports have al so found
that, unfortunately, these paynents are al so not
al ways being paid as required.

It's a very significant issue.

We hope you'll look into it.

SENATOR RANZENHOFER: Do you have any i dea
how much noney we're tal king?

G oss.

SUSAN HAGER: | wouldn't want to speak off
the top of ny head.

It's significant.

If 60 to 90 percent of the contracts are not
bei ng approved on tine, it's a significant anmount of

nmoney.
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Let ne cite you one exanpl e.

A subsi diary corporation of ours,
211 New York, provided services during the storm
Peopl e were able to call a sinple-to-renenber
three-digit nunber if they needed hel p.

Servi ces provided on Long Island and the
Hudson Vall ey, primarily for the purposes of
" Sandy. "

Contract with the State was fromthe end of
Cct ober, when the storm occurred, through the end of
January.

The contract was not approved until
March 3rd.

Payment was only received a few weeks ago.

So you have a situation where | had
organi zati ons on the ground, Long Island and the
Hudson Val |l ey, provided the services, had to front
t he noney.

Frankly, we advanced -- United Way of
New York State advanced sone noney to them for cash
flowin order to provide these services.

This is not a once -- this is not an anomaly.

This is the practice.

And if you go back, there are sections in the

Attorney Ceneral's Leadership Task Force Report that
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specifically deal with this set of issues, and sone
recommendat i ons.

Not only do the tinme franes need to be
ti ghtened, and perhaps sonme penalty, but we al so
propose that there be a revolving | oan fund.

If you can't -- ideally, you fix the problem

But if you can't, create a revolving | oan
fund that's operated outside of state government, to
hel p these agencies with their cash flow, until the
contracts are approved and the paynents are mnade.

SENATOR MARCELLI NO  Thank you

W'l be in touch.

SUSAN HAGER  You're wel cone.

SENATOR RANZENHOFER:  You actually raised a
very good point.

We actually had sonme di scussi on about that
| ast night, dealing with the pronpt paynent. And
not only does it affect not-for-profits, but it also
affects a lot of nmunicipalities. The sane thing
with |late paynents

And | just want to harken back to sonething
el se that you said, about: Let's try to get
sonet hi ng done. There's been di al ogue and
di scussion for a long tine.

In your judgment, would that -- this needs to
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be done, but to include it in this bill, do you
believe that that would negatively inpact this bill
out, or you'd like to see it in separate

| egi sl ati on?

SUSAN HAGER: | think -- | would not want to
see this bill held up to take up this set of issues.

| think it's appropriate, though, for the
Legislature to take the issue up, take a fresh | ook
at it.

SENATOR RANZENHOFER:  Got you

SUSAN HAGER And act on it.

W were involved, the United Wy was one of
the partners that worked with the business counci
to enact the original pronpt-paynent statute.

SENATOR RANZENHOFER: Ri ght.

SUSAN HACGER: The beauty of that statute is
when -- is if the paynment is late -- over 30-days
late, and it's not the not-for-profit's fault, the
State Conptroller's Ofice is invested with the
authority to automatically tack the interest paynent
on.

SENATOR RANZENHOFER: Right, in that first
paynent - -

SUSAN HAGER: | don't really -- | don't --

have to tell you, nobst not-for-profits are not
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interested in the interest penalty.

They're interested in getting the time frames
done right.

O herwi se, you spend |lot of time chasing the
paper, and there's no reinbursenent for that.

SENATOR MARCELLI NO Right.

One question | wanted to ask you:

You had nentioned about the whistle-bl ower
policy.

And there was sone testinony earlier about,
that there are sone agencies that are already
governed by other whistle-bl ower provisions.

And there were sone agencies that are already
governed by certain regulations, that are al so
included in ny bill and the Attorney General's bill

| just wanted to know if you had an opi nion,
if there are already -- if different not-for-profit
agenci es are al ready governed by sonme of these
requi renents which are in either one of the two
bills, and I'Il just use whistle-blower, for
exanpl e, do you think that statute should be --
should reflect, that if you' re already governed by
whi st | e- bl ower provisions, that's sufficient?

O do you believe that there should be an

addi ti onal whi stl e-bl ower provision?
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And for United Way, | don't know if you are
al ready governed under statutes and regul ati ons that
you have to live by, whether you already have
certain whistle-blower provisions that apply to you,
or would this be the only whistle-bl ower provision
that woul d apply to you?

SUSAN HAGCER: W consi der oursel ves covered
by whi stle-blower provisions, as | said, in the 990.

The 990 asks you for -- we set -- the
expectation is set for you to have it.

Qur gl obal entity, United Way Wrl dw de, al so
i ncludes in their nenbership requirenents to be a
United Way, the expectation that you will have
conflict-of-interest and whistle-bl ower policies.

So | have to say to you, in ny reading of the
statute, is that you have to have one.

| think the concern that you're already
covered by another one, | don't see that as being
i nconsi stent.

| f you have one, because you're covered by
anot her one, then you have one.

SENATOR RANZENHOFER:  Ckay.

SUSAN HAGER | didn't -- | felt that the
Attorney Ceneral's trying to be | ess prescriptive in

detailing that particular requirenment, but saying:
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W want to be consistent with the federal
requi renent. W should have one in state | aw.

SENATOR RANZENHOFER:  Ckay.

Thank you very nuch for your testinony, and
for appearing here.

SUSAN HACGER: Thank you very nuch

SENATOR RANZENHOFER:  The next person that
we're going to hear fromis Doug Sauer.

Doug is the CEO of the New York Council of
Not - For-Profits [sic], |ncorporated.

And, again, as Doug is wal king down here, |
just want to reiterate the conment that | nade
before, and just thank all the not-for-profits for
their involvenment with the Senate, with the
Assenbly, with the Attorney General's Ofice, with
t he Law Revi si on Conmi ssi on

So, wel cone, Doug. | appreciate your being
here today, and | ook forward to hearing from you.

DOUG SAUER: Good norning -- or now it's,
good afternoon, | guess.

SENATOR RANZENHOFER: But even though it's
afternoon, we still want to hear fromyou, so..

DOUG SAUER: Wl |, thank you for conducting
t he hearing, and thanks for your |egislation, and

interest in this topic, and the nonprofit comunity.
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|"mgoing to try to keep nmy renmarks brief,
because you do have nore testinony, and perhaps |
m ght give sonme added vi ews, based on testinony |'ve
hear d.

Qur organi zati on represents over
3,000 nonprofit organi zations, largely, small to
noderate size; the average conmunity-based
or gani zati on.

So, we're not representing the hospitals or
t he universities.

W' re the average organi zation, and we're
spread t hroughout the state pretty proportionally,
and in your conmunities.

And we are in those board roons; and,
literally, every day, our staff is in there.

So I"'mgoing to talk a bit about the inpact
of sone of what we've been tal king here.

Actual ly, on those organi zations, and the
processes that go on.

And | have to say, |I'mnot an attorney, so,
comng at it fromthe point of view of nore of a,
sort of, practitioner with the nonprofits.

The -- we support the cleaning up, if you
will, of making it easier for nonprofits to form

because of, you don't need unnecessary consent.
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We support that, because it's bureaucratic
and unnecessary.

However, the prem se of, "W need nore
nonprofits because we want to regulate them" as
opposed to, "W want better, stronger nonprofits,
not nore," we chall enge that.

And | think if you go across, and | do this
regularly in virtually every group | speak to, | ask
themto raise their hands in the nonprofit funding
comunity, and, do they think they need nore
nonprofits in their comunity?

And you rarely will get nore than one or two
peopl e out of a group of a hundred sayi ng yes.

So the notion that we have to regul ate nore,
we have to create nore regulations, there's a | ot of
responsi bility, but on the front end, we want to
create nore, and we m ght rmake it easier.

And then, on the back end, even with the
provi sions that are tal ked about with the AG s bill
it still costs thousands of dollars, and take a year
or nore to dissolve or nerge these organi zati ons.

So we're opening the door for many to cone
in, and then inposing a | ot of regulations on how
t hey form

Many of these new nonprofits at the
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comuni ty-base | evel don't know what they're doing,
internms of formng. And then we're nmaeking it
difficult for themto go away.

Thus, we have thousands, if not tens of
t housands, that are, literally, on the shelf, that
don't exist, but, they could be activated to raise
noney, or other things, if opportunities go there.

So, we woul d suggest that there does need to
be a closer | ook at the state |evel, about the
process of creating, not fromthe point of view we
just need to have themfaster, and nake it easier
for themto create, but we need to have nonprofits
that are responsible at the point of creation as
wel | .

| can tell you, because we're very invol ved
in incubating nonprofits, and a lot of folks cone to
us to incorporate, in the last couple years, | would
say half of them are because sonebody's | ook for a
job, and they're feeling, "lI'mgoing create ny own
corporation.”

And then they find out they can't get noney
after they create their corporation. There's no
attraction to that, and then we got this corporation

sitting out there.

And, so, | challenge that notion of the
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prem se, that we just need to have nore, or we need
to regulate them or it's good for business, because
they'Il go to Del aware.

That's not what's going on in |ocal

conmuni ti es.

And | -- virtually, every United Way,
community foundation, and |local nonprofits will tell
you t hat.

Rel ated to that, is the notion of the nergers
and di ssol utions' process.

And we support what the bills say regarding
maki ng t hat easier.

However, that by no neans sol ves the problem

The problemis a problemthat rests with
Board of Regents;

The problemrests with the state agencies,
and the executive branch;

The problemrests with the Attorney General,
who has a very decentralized approach. You can go
to any regional attorney general office, and they're
going to handle it differently, what forns in
different order, and by and far, they don't have the
capacity to process what they have now.

So, we have a concern, that this process

really needs to be stream ined nuch nore than we're
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tal king about. | mean, to be put online.

Unnecessary regul atory processes need to be
el i m nat ed beyond the Attorney General's Ofice.

There needs to be a standardi zati on of who do
you need to have approvals [unintelligible].

There needs to be sonme entity, or an entity
identified, on the case-by-case basis, on who's
goi ng to shepherd these through an anmazingly conpl ex
array of bureaucracies that happen at the state
| evel , because you can't even try to doing a
non-chartered with a chartered organi zati on, which
i s becom ng frequent now, because of the differences
bet ween the Departnent of Education and the
AGs Ofice.

That issue, to us, is primary right now, as a
priority.

The state of New York, and you've tal ked
about Medi caid agencies, and there's a |lot of room
to formand to restructure and to nerge, it's
becom ng an obst acl e.

Most people avoid it.

And to be honest with you, if they can avoid
going to the AGs Ofice, they will, by form ng
subsi diary corporations, or sonething el se, because

that's can happen quickly. That can happen in a
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coupl e of nonths. That can happen internally
wi thout a | ot of regulatory oversight.

And they don't want to do anything that's
going to cause the Conptroller to throw their
contracts out to bid, that's going to cause the
i censed program not to be assigned or noved over to
anot her organi zation, or contracts not being able to
be assigned to another partner.

So, that needs to be | ooked at, | think,
outsi de of what's being proposed here, which is part
of the solution, but by no neans the entire.

When it cones down to conflicts of interest
in policies, as we noted in the testinony, policies
are just mpjority-board vote, or a majority
executive-conmttee vote, on, Here's our policies.

And |'ve been in roonms when there's
conflict-of-interest situations, and nmergi ng an
organi zation, and they turn around and they suspend
their policy, to engage in that activity.

So, a policy is only as good as your ability
to consistently inplenent the policy.

So we suggest, particularly with conflict of
i nterest, and possibly whistle-blower, and we've
al ways strongly encouraged this, that it actually be

in the bylaw of the corporation, and actually be a
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| egal requirement, where they cannot put outside the
byl aws.

Now sister to that is, there's no requirenent
in New York State for a prenotification or advanced
notification of board nmenbers of changes in the
byl aws.

So we woul d say, byl aw changes should require
advanced witten notification of the board nenbers,
and all board nenbers attending that neeting, so
that it's there. And sone will allow bylaws to be
changed, very few, but allow bylaws to be changed at
the board neeting itself, or by an
executive-conmttee neeting.

So we would like to strengthen those
policies, what are currently policies, and actually
put themin byl aws.

Conflicts of interest, what some previous
testinmony said is true.

There are -- there can be conflicts with a
board menber and an organi zation, where it's in the
interest of the organization, particularly when you
get into small rural communities, where a printer is
on the board, and will just say, | wll pay you --
just pay ne for the supplies and I'll donate the

printing costs, et cetera.
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However, it seenms, and -- it seens, from our
perspective, that this issue is becom ng so serious,
t he scandal s and the problens, whether it's a snall
organi zation or a |large organi zation, is becom ng so
publicized, that it's really eroding basic support
and public trust for the not-for-profit corporation.

W would be in favor of trying to elimnate
as nmuch as possible, conflicts, to begin wth,
rat her than having conplex | aws and regul ati ons, and
needi ng to have | awers conme in, and cost dollars,
on how you can paper-up the conflict, and how you
can nmake it look like it |ooks fair and reasonabl e,
and then it's going to be debatable on the other
end.

To be quite frank again, from
Attorney Ceneral's perspective, they aren't invol ved
in the average case. They don't have the capacity
to get involved in the average case.

They get involved, usually, in the worst-case
scenario, and the horse is out of the barn, and the
problemis in the conmunity, and the problemis with
the nonprofit.

So when it conmes to material conflicts or
board nmenbers' self-dealing, and you have to picture

yourself being at a board room where the board is
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actually trying to deal with that issue, which is
divisive in and of itself. [It's not |like they have
a process, and it kind of goes nicely, and they vote
to manage it. It ends up becom ng very divisive.

We woul d actually prefer that not exist,
because | think it's gotten to the point now, where
it's much nore detrinental to nonprofits than it is
to their benefit, in nmany cases.

And if sonmebody wants to do business with the
organi zation, then they'll be on the board of
directors.

And there's not just one bank in any
comunity and you're only doi ng busi ness with one
bank.

That bank does -- if I'mthe board chair,
don't need necessarily to be the person nanagi ng the
noney.

And nost boards, and | will say, probably
90 percent of boards, have -- don't allow that to
happen.

So, why the state lawwill allowit to
happen?

And when state law allows it to happen
you're opening the gate for those that will engage

in these conflicts, and then needing to have |ots of
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rul es and regul ati ons on how to manage it, and
needi ng | egal consultation on how best to nmanage it,
and how best to have paper, make it | ook better than
it is, sonetines.

Wth that, and as sonething that has not been
addressed here, and was not addressed in the
| egi slation, and is sonething, certainly, Jason and
| have had many conversations about during the
Leadership Conmittee, is the notion of conpensated
board nenbers.

Wiy do we have board nenbers, voting nenbers
of the board of directors, voting officers of the
board of directors, paid by the organization for
their services?

Less than 1 percent of all board nenbers are
in that circunstance, and when you | ook at that
ci rcunst ance, you see inherent conflicts.

And any time you | ook at
excessi ve-conpensation i ssues, for instance,

St. John's just happened, and a scandal, you wil|l
see paid board nmenbers, in nmany cases, or the CEO
bei ng pai d.

The logic there is, and if you talk to

executives, and |I'man executive, and | talk to ny

peers, they'll say: WlIl, a status. O it gives ne
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influence. O it nmakes sure | have some control
over the organi zati on.

Exactly what you don't teach in good
gover nance.

You want to be about a bal ance between
governance and managenent; and who's the enpl oyer,
and who's the enpl oyee; and not have enpl oyees of
t he corporation serving on the board of directors at
the sane tine.

| nmean, it just defies logic and sense, and
t hen you have to devel op a whol e sense of -- a whole
array of different kinds of regul ations on how
you're going to manage that rel ationship.

Again, that's not promnent in the field by
no neans, but it's prom nent when you see probl ens
and scandal s and excessives and abuse.

And from our perspective, it hurts us as a
sector. It hurts the average not-for-profit.

The bill tal ks about the CEO not serving as
chair.

Now, we're going back to the notion of being
conpensated, in the first place, by the organization
as an enpl oyee, and then being able to serve on the
boar d.

But, it allows the CEO to be treasurer. | t
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allows the CEO to be secretary in charge of the
corporate records that we're tal king about that's
necessary.

And you have to ask, Wy?

I n many cases, sone of the argunments will be,
and, again, this is not the average not-for-profit
corporation, they'll say:

Well, you know, |'ve heard people say, well,
you know, if the CEOreally knows what's going on
or, the CEO understands the industry, and really
needs to have that kind of power and that kind of
control

W would -- we again woul d say:

CEGs bei ng paid should not be a voting
menber of the board;

CEO bei ng paid should not be the treasurer of
t he board;

Nor should the CEO who's being paid, be the
secretary in charge of corporate records.

The board itself needs to have its officers
that nmonitor, and hold in check, managenent.

And then you have comrittee processes as
wel | .

Again, that is what over 90, 95 percent of

nonprofits do.
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Al owi ng that to happen opens up the vehicles
for abuse.

And, generally, again, when you see this, and
you see the scandals, you ask those questions, and
you' || see those kinds of factors playing into it.

"1l just -- sone quick little things that we
noted regarding e-nail notice and voti ng.

We support that fully, except there's no tine
l[imt on that. You could put it out for consensus,
and it could last five nonths.

There should be a quick tineline.

We suggest, like, five days, because
ci rcunst ances can change around that vote.

Regardi ng the board audit:

We support what's in there about the board
audit, with the exception of, sone added controls in
budgets over $1 mllion, nostly, because we just see
t hat as unnecessary.

And | think, in the accounting profession,
that's good -- a lot of that's best practices that
t he accounting profession does anyway, so | don't
under st and, exactly, why that needs to be a | aw

We do support the $500, 000 threshold for
audi ts.

As Susan was tal king about, a | ot of private
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funders would require audits anyway.

When you give noney, a |lot of state and
federal grants require audits.

You know, the one issue around that is, that
you're not necessarily -- five hundred can be a | ot
of noney for a nonprofit organization. You' re not
exactly encouragi ng people to maintain good books.

And then if they didn't have an audit, and
t hey have 500, 000, and once they hit that threshol d,
what's the shape that their book's in?

And one of the values of an audit, is the
audit letter, is the nmanagenent letter, that really
makes a comment on internal controls.

And in a lot of ways, that's nore val uabl e,
in terms of how noney is managed, and necessarily
what the picture is, financially, but we do support
t hat .

Board size wasn't touched in any of the
| egi sl ation.

It's three people to be on a board of
director directors.

You can have $100 m | lion budget, and have
3 people be on the board of directors.

W think that that's too few, and suggest

t hat whatever the audit threshold is, once an
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organi zation is required to have an audit, that that
nunber go up to five

So there's a substance there.

And, again, the snaller the boards are, the
nore |likely you're going to have conflicts, and the
nore |ikely you' re gonna have ot her kinds of issues
ari se.

Conmittees, as M. Thomas was ki nd of
alluding to, it's confusing.

W don't see any reason why changing the
titles of conmttees -- sone standing committees,
to, conmttees to the board, or, commttees of
cor porati on.

"Standing commttees” is well known within
the sector. Everybody's got that in their byl aws.

They understand that changing it to kind of
nore | egal nmunbo-junbo, it's harder to even explain
or say, it doesn't make sense.

Peopl e know what "standing comrttees" are.

They know what "ad hoc comm ttees" are.

So that seens to be just an unnecessary thing
that I think actually would -- will create sone
confusion, and need a | ot of education in the
comunity.

There is a requirenment under current state
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| aw that wasn't touched, that you have to have three
people to be on the standing conmttee. Three
peopl e fromthe board.

So you have three people on the board as a
m ni mum and three people on the board as a standi ng
conmittee.

And a | ot of average nonprofits have facility
commttees, fundraising comittees, nom nating
committees, underboard of directors, and they're
i ncreasingly going out and getting other people to
join commttees, as resource people.

And that's also a way that people may get
trained and oriented to be on the board of
directors.

And they have a difficult tinme having three
peopl e on every standing conmttee that they want to
have.

We suggest that nunber perhaps be |owered to
two, because what they'll do is, they'Il not nake it
a pernmanent conmittee in their bylaws, and then
create it as an ad hoc, when it really should be a
per manent comrttee.

That is sonething that just didn't jive with
t he nunber.

Excessive conp, finally: The excessive conp,
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this -- you know, with the Governor's executive
order, and with the IRS regul ations, quite frankly,
we don't need a third systemout there right now

It's confusing as it is, in terms of what's
goi ng on.

If there's going to be legislation on this,
or it's going to be in the Not-For-Profit
Corporation Law, we want to as aligned as possible
with the I RS regul ati ons.

And, if there's an anount that's going to be
in there, make it aligned with what the Governor
has -- is recomendi ng, around the federal executive
| evel of a hundred nine nine.

Therefore, there's not difficult nunbers out
there, there's not different thresholds out there,
and it's going to be a lot easier for nonprofits to
manage t hat.

Regar di ng t he whi stl e-bl ower, we would
support the notion of it. If an organization is
under sone funding requirenment, required
[unintelligible] whistle-blower, there's no need to
create another -- another process.

That certainly is a problemin the sector
with OM G and everybody el se.

They're creating their own regul ations, that
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end up with a not-for-profit organi zation need to
manage nultiple different procedures and
definitions.

So I'll close with that, and thank the

Comm ttee, and wel cone any questions or conments you

have.
SENATOR MARCELLI NO  Just one qui ck question.
You nentioned the nunbers of not-for-profits.
Do you feel there are too many?
DOUG SAUER:  Pardon?
SENATOR MARCELLINO Do you feel there are
too many?

DOUG SAUER: There's too many corporations
out there that are non-functional.

It's easier --

SENATOR MARCELLINO [Unintelligible] think
there are too many not-for-profits right now?

DOUG SAUER: Yes. | do.

And if | was the chanber of commerce, | would
say there's never enough busi nesses.

Coming fromthe nonprofit comunity, there's
duplication. There's saturated fundraising markets.

Virtually every private funder will say,
Wiy don't you relate to soneone el se?

Wiy don't you becone under the unbrella of
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sonmeone el se for your special program what your
activity doi ng?

And there's -- right now, in these days,
there's too many that need to close and dissol ve,
that are struggling, and don't even have the noney
to afford the | egal costs of being able to do so.

So if you ask ne if there's too many
nonprofits, | would say yes.

SENATOR MARCELLI NG | agree

SENATOR RANZENHOFER: So you think we need to
make it easier to dissolve some of the ones that are
exi sting, and there are too many inpedinents to that
happeni ng ri ght now?

I's that --

DOUG SAUER: Exactly.

SENATOR RANZENHOFER: | get the sense that
it's too difficult for sone of these ones that are
no | onger functioning, to be able to kind of get out
of the business.

Do you think that needs to be streanilined and
made | ess expensive?

DOUG SAUER: That, and mergers.

Because, actually, a nunber of them woul dn't
have to dissolve if it was easier for themto nerge

or affiliate with sonmeone el se, without losing their
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contracts or losing their license.

Alot of themwait until they are at that
period where they need -- they've burned their
bri dges, and they're dissolved.

And there's other solutions there, but those
solutions can be just as difficult with dissolution
soneti mes, because every state agency that's funding
themor regulating gets involved. It's a very
decentral i zed process.

So that's why | say, the whole system needs
to be | ooked at on how that's navi gated, because
there's a lot of fingers in that pie.

SENATOR RANZENHOFER:  Thank you very much

| appreciate it.

DOUG SAUER:  Thank you.

SENATOR RANZENHOFER: We have two nore
speakers.

The next speaker is Kevin McCoy, fromthe
New York State Society of Certified Public
Account ant s.

So, Kevin, wel cone, and appreciate your
per spective and your testinony today.

KEVI N MCCOY: Thank you.

In addition to being chairman of the

| egi slative task force for the New York State
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Society of CPAs, |I'ma practicing CPA here in
Lat ham and Queensbury. W have two offices.

We service approximtely 250 nonprofit
organi zations in this marketplace, as well as
t hroughout the state.

We provide audit services, tax services, and,
actually, a fair amount of consultation in the
set up and establishment of nonprofits and their
books and records.

This legislation certainly is inmportant, and
as it relates directly to the accounting profession
and our interaction with our clients, | thought I
woul d focus on a few areas, and then, obviously, if
have you have any questi ons.

The first area that we feel is inportant is
what's been di scussed before, and that's the
conflict-of-interest statenents.

As was alluded to, the Form 990 has a
guestion about conflict-of-interest statenents, and
"Do you have one?"

The -- nost of our clients have adopted them
and we assist nmany of themin connection with the
devel opi ng an appropriate conflict-of-interest
st at enent .

The one area that we find is weakest, is that
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there is not --

SENATOR MARCELLI NO  Just before you do that,
where do they get their | anguage for these --
conflict of interest, where do they get the |anguage
fronf

KEVI N MCCOY: There is sanple |anguage that's
avai |l abl e out on many websites from nore
associ ations of nonprofits, as well as, the IRS has
suggest ed | anguage.

We've put together for our clients, and for
peopl e we consult with, our prototype |anguage that
we can share with many of them

SENATOR MARCELLINO Al right.

KEVIN MCCOY: So there is an accepted
| anguage. It varies, based on the individual
organi zation, but it is readily avail able, and not
very costly to adopt one.

SENATOR RANZENHOFER:  Coul d that be incl uded
in either the certificate of incorporation or the
byl aws, some sort of standard-form | anguage deal i ng
with conflict of interest?

KEVIN MCCOY: We nornally don't see it in the
byl aws, because nost of the bylaws have been
establ i shed well before conflict-of-interest

statenents becanme popular. But, recently, any --
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any of those that have recently established, usually
do include it.

But, as Doug pointed out, to revise bylaws is
a rather tenuous process; and, so, just the board
has the right to adopt a conflict-of-interest, and
that's what we see nbst comonly occurs.

SENATOR RANZENHOFER: So that's easier than
revi sing byl ans?

KEVIN MCCOY: |'msorry?

SENATCOR RANZENHOFER: That's easier than
revising sonething that's al ready --

KEVIN MCCOY: Yes, it is easy. Yes.

SENATOR RANZENHOFER:  Okay, thank you

KEVIN MCCOY: So we think that's very
inmportant, and it also helps the audit process,
because part of our audit work involves
rel ated-party transacti ons.

And so the clear definition here of
"related parties” nakes it a little easier for us to
deci de whether or not they fall under the purview of
related parties, and, also, whether those conflicts
have been vetted, and whether the appropriate
docunent ati on has been put together.

So, our clients are working on that. It's an

evol uti on.
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It's only a couple of years old that the IRS
has put this question on the tax return. And as
they progress, | think we'll get nuch better
docunent at i on.

Certainly, this legislation will help that as
wel | .

The second area, whistle-blowers, we find
that that's also a very appropriate policy to have
put in place.

The one area that we would like to see
considered, is that the whistle-blower contact
i ndi vi dual be soneone on the board, because, one of
the things that we have found, is that, you know,
when there's instances of collusion, or in
particul ar, instances where sonmeone deci des, well,
that's not really that inportant, or it's been a
| ong-term enpl oyee, the board doesn't often find out
about that.

And as a result, our comunication with the
board, in the first instance, is to discuss whether
they' re aware of any problens or issuance -- issues
of fraud that nmay have occurred in the organization.

And if they are never nade aware of any
whi st | e- bl ower issues, they can't comuni cate that

to us.
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And we work for the board.

Al though it's comonly thought that we work
for the client, the nonprofit, our actual reporting
requi renents, and those that hire us, are supposed
to be the board of directors or trustees.

So, our direct comunication with themis
really inperative, to nake sure the audit process
goes appropriately.

So, I'"'mon the board of a small nonprofit
organi zati on here in Al bany.

And when we put in a whistle-blower policy, I
was the one that volunteered to be the contact
person, so |I'mam posted as the one the enpl oyees
contact, as opposed to the executive director,
because | felt, and the board agreed, that it was
nore appropriate to not report to soneone who may be
i nvol ved in that same situation

So, that's sonmething we woul d ask you to
consi der as well.

The provision regarding thresholds, it's a
tough situation for us.

We are | ooking at a circunstance, where
you're gonna certainly cut the revenue streamto our
prof ession. At the sanme tine, we recognize the

practical aspects of it.
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We can't do an audit for $2,000.

We can't do one for $4, 000.

And to spend that kind of nobney on a $250, 000
budget is often not practical.

What we don't really have, and haven't vetted
t hrough our organi zation yet, is sonmething that was
brought up before:

It would be nice to have sone of the sizes
that are governed, the funding, and how many fal
bel ow t he threshol d, and above.

We know that there are a |lot of audits.

As | nmentioned, | think ny firm al one
probably does over a hundred, and -- throughout the
st at e.

And as a result of that, there are
ci rcunst ances where it's just not appropriate, or an
audit is not necessary.

| had one organi zation that, one year,
recei ved one mmjor contribution of 250,000, and had
never received that nuch noney in the past. They
were faced with an audit for that particular year.

Fortunately, in conversation with the
AGs Ofice, they were willing to waive that
requi renent, because it was an unusual circunstance.

So we think the threshold is certainly




© 00 ~N oo o b~ w N P

N NN N NN P R PR R R R R R R
gag A W N P O © 0o N oo 0o M W N+ O

146

| ogi cal, and whether or not it covers enough is our
guesti on.

Two issues related to that:

One, there is a part of this bill that al so
says that the Attorney General's Ofice, in
reviewing a financial statenent that's sent to them
may decide to upgrade the service to a review -- or,
to an audit, froma review, and require the
organi zation to file within 60 days that audited
report.

Practically, that's just not possible in nost
i nstances.

For us to go in and do an audit with only
60 days' notice, and be able to conplete it and file
it, it's just not practical.

The process shouldn't have a tinme limt.

| f they have a reason that there's an audit
requi red, chances are, it's going to be sone reason,
if we need to look a little deeper into the
operations or the financial informtion.

SENATOR RANZENHOFER:  You say no tinme limt,
or it should be a longer tine limt?

KEVIN MCCOY: | don't know that you can set a
specific time limt.

| woul d suggest that the time |imt be set
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simlar to what it is now, that the filing
requi renent for an audit is the date that is the
furthest extension for the Form 990.

So, as long as we can file that report in the
sanme period of time that the 990 is required to be
filed, | think that would be sufficient.

That never exceeds a one-year period of tine.

SENATOR MARCELLINO  Are any of your
clients -- do any of your clients contract with
state governnent ?

KEVIN MCCOY: Contract wi th, who?

SENATOR MARCELLING.  State governnent.

KEVIN MCCOY: Ch, yes. Many of our clients
contract with state governmnent.

| would say, 80 to 90 percent of our clients
are involved in sone kind of reinbursenent program
through the State, either through the Health
Departnent, or OASIS, or sone --

SENATOR MARCELLINO. Are you aware of any of
t hem havi ng problens with del ayed paynments?

KEVI N MCCOY: Yes.

| nmean, |I'minvolved with agencies, |'mon
board, that -- that, again, they'd rather -- we'd
rat her get the noney than have the interest.

Soit's -- it wuuld certainly be a better




© 00 ~N oo o b~ w N P

N NN N NN P R PR R R R R R R
gag A W N P O © 0o N oo 0o M W N+ O

148

mechani smto be funded nore quickly.

But there are oftentinmes questions that the
State has that are genuine about why they're
rei mbursing certain things.

The one thing I do want to caution you on,
with lowering the limt of the audit, is, when you
| ook at npst of the instances of fraud that happen
t oday, and you read the paper, w thout a doubt, any
week, there's another little league fire district,
or sone type of organization, that's been subjected
to fraud, our opinion is, that's not really
audit-related, or the need to have an audit.

It's really the involvenment with the board,
and they're not governing the treasurers or the
peopl e that are invol ved.

And so we think that these things that you' ve
put in here, that require a board invol venent, are
very good towards those particular concerns that we
have.

Finally, the section -- one of the sections
that we think needs to be reexam ned, is sonething
t hat was brought up before as well, and that is:

That when we help a nonprofit set up their
organi zation, there's, nmany tines, a short period of

time where that can be a significant operation.
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And to have to go through the entire process
of getting all the approvals necessary to operate
can be quite burdensone.

And | guess a quick exanmple I'lIl give you is:

| f you | ook at what happened over in Boston,
and how qui ckly they needed to have an organi zation
established to accept contributions; and, yet, the
Form 1023 to the I RS could not have possibly been
filed and approved. Those take as nuch as a year.

And, so, in order to have that capability of
rai sing noney for an event or a circunstance, or
operate in a short period of time when disaster
hits, or sonme circunmstance occurs, we really think
that it would be inportant to have retroactive
al | owances for applications for approval for the
Form 1023, and the granting of tax-exenpt status.

One |l ast comment, regarding conflict of
interest, | want to be sure that -- you nentioned
sonet hi ng, Senator, about having the accountants
i nvol ved with the board.

| just want to reiterate, that any accountant
that provides a review or audit service cannot be on
t he board.

It is required that we are independent and we

have no relationship with that client, other than
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t hrough the audit process.

I f we provide any what's called "non-audit,
non-attest services" -- the preparation of tax
returns or consulting or conputer consulting -- the
board is required to approve that before we're
engaged for that purpose.

SENATOR RANZENHOFER:  Okay, well, thank you
very rmuch for appearing here today.

| appreciate your testinony.

KEVI N MCCOY: Thank you.

We have a final speaker, WIIliam Josephson,
fromthe Law Revision Conmission. He is the
consul ti ng counsel

And we have nmet with M. Josephson before.

And, again, | appreciate your com ng here
today to cl ose the hearing.

Vel cone.

W LLI AM JOSEPHSON:  Senat or Ranzenhof er
Senat or Marcel lino, happy to be here today.

It's been a long hearing, a rich hearing.

| want to confine ny remarks, in view of the
shortness of time, to a few very brief coments.

First, the philosophy of the
Law Revi sion Conm ssion in its approach to this

bill, as Peter testified, was to try to achieve a
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consensus.

We consulted with everyone that we could find
who was interested in consulting with us.

We consulted extensively with the
Attorney Ceneral's Ofice, for exanple. And
Jason Lilien participated in one of the neetings of
t he Law Revi si on Comi ssi on

| aminpressed by the degree of comonality
bet ween the Law Revi sion Comission's bill and the
Attorney Ceneral's bills.

We, obviously, did not have an opportunity to
comment on the bills that have just been introduced
subsequent to the introduction of our bill.

W were working off the Attorney Ceneral's
bill that was introduced at the | ast session; and,
therefore, I"'mstill even nore inpressed by the
extent of commonality.

That doesn't nean that there are not some
areas of disagreenent, at least | have, with the
Attorney Ceneral's approach to certain issues.

On the other hand, the phil osophies of the
Attorney Ceneral and of the Law Revi si on Conm ssion
| think are very simlar, conpared to the phil osophy
of the original bar association bill, which was nuch

nore a business corporation-law conformty bill, and
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it included, you may renenber, a provision that
woul d have authorized the board, in its certificate
of incorporation, to conpletely excul pate directors
and offices fromany liability.

That obviously runs counter to current
thinking, it runs counter to the testinony here,
whi ch is unani nously in favor of strengthening
fiduciary duties, strengthening the board's
obl i gati on.

|"m synpathetic to nany of the coments that
| have heard here today.

For exanple, the gentleman fromthe
Certified Public Accountants Association makes the
very valid point, that, for exanple, under the
Anmerican Institute of Certified Public Accountants
nonprofit tool kit, whistle-blowers ought to record
report to audit conmttee or to the board.

There is concern, particularly expressed by
Senat or Marcel | i no, about whether there are not --
there are too many nonprofits.

You may or may not renenber that there was a
time when a nonprofit could not be incorporated in
New York wi t hout judicial approval

| don't know whether you're suggesting we go

back to that, but it's an interesting idea.
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And | et nme give you two facts that m ght
support Doug Sauer's view, and what | infer from
your conment.

When | took over the charities bureau --

You may renenber, | was the head of the
charities bureau from 1999 to 2005.

-- we nerged, finally, the databases for
prof essi onal fundraisers and the charity
registration, and we did a sanple of charities that
had not registered for nore than two years.

20 percent turned out to be defunct.

Simlarly, at the federal |evel, the
Pensi on Protection Act of 2006 required al
nonprofits, traditional charities, the (c)(3)s, to
file something.

If you didn't file a 990 or a 990-PF or a
990-EZ, you had to file a 990-N, which was sinply a
post car d.

So when this requirenent cane into effect,
there were a mllion-two deternm ned exenpt
organi zations in that category.

Now t here are about 800,000. That's on a
nati onw de basis.

That' s al nost consistent with our experience

wi th nonprofits that have ceased to function.
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|"mvery synpathetic with the comments of the
representative of the cemetery association.

That's an issue that the
Law Revi si on Comm ssion chose not to tackle, but it
needs tackling.

And | would hope that the Conmittee woul d put
it onits legislative agenda for the future.

As she noted, the Attorney Ceneral serves on
this Cenmetery Board.

It was enlightening to nme, to understand, and
try to deal with, the problens our ceneteries face,
whi ch are very serious. They probably don't get
enough attention.

| would be strongly in favor of the Cormittee
giving that serious consideration in the future.

Anot her issue that Senator Marcellino, in
particul ar, has raised, is board independence;

And Doug Sauer has raised the question of
board si ze.

Shoul d the statutes require that a mgjority
of all nonprofit boards be independent?

Should the statutes limt the size of
nonprofit boards?

You have many nonprofit boards that have nore

t han 20, 30, 40, 50 people.
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The notion of fiduciary responsibility in
that situation is absurd.

Responsi bility cannot be pinpointed, and
t hose boards do not focus and they do not function.

| would Iike to submt, on behalf of
M. Kiernan and nyself, with your perm ssion, nore
detail ed conments on the differences between the
Law Revi si on Commi ssion bill and the
Attorney Ceneral's bill.

| think there are some provisions in the
Attorney Ceneral's bill that, frankly, are
unwor kabl e, and i npractical.

And -- but that needs nore thoughtful
consideration than | amable to give it, on
sonmet hing that was introduced only a few days ago.

Simlarly, | would like to have tinme to
reflect on many of the comrents made in the hearing
t oday.

For exanple, | amstruck by the fact that the
representative of the hospital association thinks
that we could, in fact, dispense with prior
Heal t h Departnent consent to incorporation.

As Peter said, in framng the
Law Revi sion Commission's bill, we felt that if

maj or consents on what we call the "budget-buster”
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agencies were elimnated, then the executive, when
the bill finally cane to the Governor, would get
25 veto reconmendati ons.

It seens to nme that it's time to have a
conversation with the Executive about what the
Executive's position on consents, is.

W have started that conversation
Qobvi ously, we need to continue it.

So that's highlights of my reaction to
today's val uabl e session, for which | really
appreci at e.

And, thank you

SENATOR MARCELLI NO  Thank you

SENATOR RANZENHOFER: Wl |, thank you very
much.

Thank you for providing the closing
t esti nony.

And one of the things that we would ask for,
because, obviously, you would like to submt a nore
detail ed response, based on what you've heard today,
and we would | ook forward to getting that, and we
woul d | ook forward to getting it quickly, so we can
i ncorporate --

WLLI AM JOSEPHSON: As qui ckly as we can

manage.
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SENATOR RANZENHOFER: Wl |, everything is
relative

So, again, | appreciate --

WLLI AM JOSEPHSON: Wl I, sone things,
hope, are not relative, like fiduciary duty.

SENATOR RANZENHOFER: Wl |, thank you for
bei ng here today. | appreciate it.

W LLI AM JOSEPHSON: Thank you very nuch

SENATOR RANZENHOFER:  That concl udes today' s
heari ng.

| want to thank the representative fromthe
Attorney Ceneral's Ofice, WIlliamand Peter from
t he Law Revi si on Conmmi ssion, the State Bar
representatives, and, then, representatives from al
the not-for-profits that were here, fromthe
CPA Associ ation, Cenetery Associ ation.

| want to thank media services for hel ping us
t oday; Senate Special Events staff; Senate
phot ography; the staffs of Assenbly Menber Brennan,
who has sat through this diligently and patiently;
the staffs of Senator Marcellino's Ofice; ny
office; central staffs as well; who did a |ot of
work in putting this together, particularly ny
Senate Conmittee O erk, Randi Ml man; and, agai n,

all the people who have participated today.
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As | said earlier when we started, this is
the first of a series of three hearings.

We're going to have another one on Friday in
New York City, and then one on the foll ow ng Tuesday
in Rochester.

The thought is, that, as many people
testified, this issue has been discussed for a very,
very long period of tine, and we are trying to get
sonme | egi sl ation passed this year.

So, as we tal ked about whether things are
relative or not relative, if people have additional
comment or concerns, if you can get themto us as
qui ckly as possible, so we can consider them that
woul d be greatly appreciated.

So, again, thank you, everybody, for being
here today.

And that concludes our Committee hearing
t oday.

Thank you.

(Wher eupon, at approxinmately 12:48 p.m,
the public hearing held before the New York State
Senat e Standing Conmittee on Corporations,

Aut horities, and Comm ssions concluded, and

adj our ned.)




