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Introduced by Sens. RAMOS, COWRIE, HARCKHAM HOYLMAN- SI GAL, KRUEGER
PALUMBO, RI VERA, SALAZAR, SERRANO, STAVISKY -- read twice and ordered
printed, and when printed to be conmitted to the Conmttee on |nsur-
ance

AN ACT to anend the insurance law, in relation to unfair claim settle-
ment practices

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. The insurance |law is anended by adding a new section 2601-a
to read as foll ows:

8§ 2601-a. Unfair claimsettlenent practices; civil renedy. (a) The
holder of a policy issued or renewed pursuant to article thirty-four of
this chapter or injured person shall have a private right of action
agai nst any insurer doing business in this state for danages as provi ded
in this section upon proof by a preponderance of the evidence that such
insurer's refusal to pay or unreasonably delay paynent to the policy-
holder or injured person of anmpunts clained to be due under a policy is
not reasonably justified. An insurer is not reasonably justified in
refusing to pay or is unreasonably delaying paynment when the insurer:

(1) fails to provide the policyholder wth accurate information
concerning policy provisions relating to the coverage at issue;

(2) fails to effectuate a pronpt and fair settlenent of a claimor any
portion thereof, in that the insurer (i) fails to reasonably accord at
least equal or nore favorable consideration to its insured's interests
as it didtoits own interests, and thereby exposes the insured to a
judgnent in excess of the policy limts, or (ii) refuses to settle in
response to a fair and reasonable settlenent offer wthin the policy
limts froman injured party:;

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
[-] is old lawto be onitted.
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(3) fails to provide a tinely witten denial of a policyholder's claim
with a full and conplete explanation of such denial, including refer-
ences to specific policy provisions wherever possible;

(4) fails to make a final deternination and notify the policyholder in
witing of its position on both liability for and the insurer's val u-
ation of aclaimwithin a reasonable tine not to exceed six nonths of
the date on which it received actual or constructive notice of the |oss
upon which the claimis based;

(5) fails to act in good faith by conpelling a policyholder to insti-
tute suit or conpel appraisal to recover anpunts due under its policy by
offering substantially less than the anpunts ultimately recovered in
suit or by appraisal;

(6) fails to advise a policyholder that a claim nmay exceed policy
limts, that counsel assigned by the insurer may be subject to a
conflict of interest, or that the policyholder may retain independent
counsel ;

(7) fails to provide, on request of the policyholder or their repre-
sentative, all reports, letters or other docunentation arising from the
investigation of a claimand evaluating liability for or valuation of
such claim

(8) refuses to pay a claimw thout conducting a reasonable investi-
gati on;

(9) negotiates or settles a claimdirectly with a policyhol der known
to be represented by an attorney without the attorney's know edge or
consent. The provisions of this paragraph shall not be deened to prohib-
it routine inquiries to a policyholder to obtain details concerning the
claim

(10) negotiates or settles a claimdirectly with a policyholder known
to be represented by a |licensed public adjuster;

(11) negotiates or settles a claimdirectly with a contractor or unli-

censed public adjuster;
(12) requires a policyholder to submt duplicative or repetitive

information already subnmitted by a policyholder or an injured party; or

(13) acts in violation of section twd thousand six hundred one of this
article or any requlation pronul gated pursuant thereto.

(b) Any policyholder who establishes liability pursuant to subsection
(a) of this section shall be entitled to recover, in addition to anpunts
due under the policy, costs and disbursenents. consequential damages.
reasonabl e attorneys' fees incurred by the policyholder, interest from
the date of the loss, and punitive damages as determ ned by the finder
of fact.

(c) Any policyholder nay recover damages froman insurer doing busi-
ness inthis state pursuant to this section either as part of an action
to recover under the terns of an insurance policy or in a separate
action.

(d) In any trial of a cause of action asserted against an insurer
pursuant to this section, evidence of settlenent discussions witten and
verbal offers to conpronm se and other evidence relating to the clains
process shall be adnissible. If causes of action relating to liability
of the insurer under the policy and under this section are alleged in
the sane action, the court nmay bifurcate the trial of issues so as to
avoid prejudice to the insurer on the issue of liability under the poli-
cy and facilitate adm ssibility of evidence on the causes of action
asserted pursuant to this section.

(e) Al anmpunts recovered froman insurer as dannges and reasonabl e
attorneys' fees in any action authorized in this section shall be
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excluded by the insurer in its determnations of the premuns it wll
charge all policyholders on all policies issued by it.

(f) An action nmay also be maintained by any injured person or repre-
sentative thereof including, but not limted to, a guardian, adm nistra-
tor, executor, individual with a power of attorney or any other persona
representative against an insurer to recover danmages including costs and

di sbursenents, consequential damages, reasonable attorney's fees, inter-
est fromthe tine of failure to offer a fair and reasonable settlenent

in accordance wth this section, and punitive damages as deterni ned by
the finder of fact or court, not limted to the policy linmts, where a
preponderance of the evidence establishes that the insurer fails to
effectuate a pronpt and fair settlenent of a claimor any portion there-
of, in that under the totality of the facts and circunstances related to
the claim the insurer fails to reasonably accord at least equal or nore
favorable consideration to its insured's interests as it didto its own
interests.

(g) At least thirty days prior to the filing of any action pursuant to
this section, a witten demand for relief, identifying the clainmant and
reasonably describing the unfair claimsettlenent act or practice and
the injury suffered, shall be nmailed or delivered to any insurer doing
business in this state. Any insurer doing business in this state receiv-
ing such a demand for relief who, within thirty days of the nmmiling or
delivery of the denand for relief, nakes a witten tender of settl enent
which is rejected by the claimant nmay, in any subsequent action, file
the witten tender and an affidavit concerning its rejection and thereby
limt any recovery to the relief tendered if the finder of fact finds
that the relief tendered was reasonable in relation to the injury actu-
ally suffered by the claimant. In all other cases, if the finder of fact
finds for the claimant, recovery shall be in the anpbunt of actua
danages; or up to three but not less than two tines such anount if the
finder of fact finds that the unfair claimsettlenent act or practice
was a willful or knowing violation of subsection (a) or (f) of this
section or that the refusal to grant relief upon denand was not reason-
ably justified with knowl edge or reason to know that the act or practice
conpl ai ned of violated subsection (a) or (f) of this section. For the
purposes of this chapter, the ambunt of actual danmages to be nmultiplied
by the finder of fact shall be the anpbunt of the dananges as determn ned
by the finder of fact on all clains arising out of the sanme and underly-
ing transaction or occurrence, regardless of the existence or nonexi st-
ence of insurance coverage available in paynent of the claim In addi-
tion, the court shall award such other equitable relief, including an
infjunction, as it deens to be necessary and proper. The denand require-
nents of this subsection shall not apply if the claimis asserted by way
of counterclaimor cross-claim

(h) The rights enunerated in this section are not the exclusive rene-
dies available to the policyholder or injured person or representative
thereof including, but not limted to, a guardian, adm nistrator, execu-
tor, individual with power of attorney or any other personal represen-
tative and do not preclude any common law clains or other statutory
clains that nmay exist or arise.

(i) Upon demand of a claimant policyholder or injured person pursuant
to this section, an insurer shall neke available to the claimnt or
injured person the entire claimfile within thirty days.

(j) A policyholder or injured person shall have the right to a trial
by jury. No mandatory arbitration agreenent within or part of any wit-




OCoO~NOUIRWN P

S. 166 4

ten contract for insurance shall prohibit an action pursuant to this
section.

8§ 2. Section 3425 of the insurance law is amended by addi ng a new
subsection (t) to read as foll ows:

(t) No insurer shall refuse to issue or renew a covered policy solely
on the grounds that the policyholder has brought an action pursuant to
section two thousand six hundred one-a of this chapter.

§ 3. Paragraph 4 of subsection (a) of section 2601 of the insurance
law, as anended by chapter 547 of the laws of 1997, is anended to read
as follows:

(4) [ pot—attenpting—inh—gooditaith] where the insurer fails to effectu-
ate a prompt[+] and fair [anrd—eguitable—settlenents] settlenent of
[ ebains Ciod o upic ooy e b -  clear] a
claimor any portion thereof, in that the insurer fails to reasonably
accord at least equal or nore favorable consideration to its insured's
interests as it did to its own interests, and thereby exposes the
insured to a judgnent in excess of the policy linmts, except where there
is a reasonable basis supported by specific infornmation available for
review by the departnent that the claimant has caused the loss to occur
by arson. After receiving a properly executed proof of |oss, the insurer
shall advise the «claimnt of acceptance or denial of the claimwi thin
thirty working days;

8 4. This act shall take effect on the first of January next succeed-
ing the date on which it shall have becone a | aw and shall apply to al
acts and omi ssions by insurers occurring on or after such effective
dat e.




