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Introduced by Sens. CLEARE, ADDABBO ASHBY, BAILEY, BRI SPORT, BROUK,
COVRI E, GALLIVAN, G ANARI S, GOUNARDES, HARCKHAM HI NCHEY, JACKSON
KAVANAGH, KRUEGER, LANZA, LIU, MATTERA, MAY, MAYER, MJRRAY, MYRIE,
PALUVMBO, PARKER, PERSAUD, RAMOS, RIVERA, SALAZAR, SANDERS, SEPULVEDA
SERRANO, SKOUFI' S, STAVI SKY, TEDI SCO, WALCZYK, WEBER -- read tw ce and
ordered printed, and when printed to be coomitted to the Committee on
Judici ary

AN ACT to anmend the estates, powers and trusts law, in relation to the
paynment and di stribution of damages in wongful death actions

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Paragraph 1 of section 5-4.1 of the estates, powers and
trusts |law, as anmended by chapter 114 of the | aws of 2003, is anended to
read as foll ows:

1. The personal representative, duly appointed in this state or any
other jurisdiction, of a decedent [whoe—s—survivedby—distributees] nmay
mai ntain an action to recover danmages for a wongful act, neglect or
default which caused the decedent's death against a person who woul d
have been liable to the decedent by reason of such wongful conduct if
death had not ensued. Such an action nust be conmenced wthin [+wse]

three years after the decedent's deat h[ —p+rovi-ded—however—ithat—an

So—Pehths—ater—the—decedent-sdeath]. per sons
for whose benefit an action pursuant to this part nmay be brought do not

participate in the adm nistration of the decedent's estate under a wll
appoi nting an executor who refuses to bring such action, the [dist+bu—
tees] persons for whose benefit an action pursuant to this part may be
brought are entitled to have an adm nistrator appointed to prosecute the
action for their benefit.

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
[-] is old lawto be onitted.
LBDO7457-01-5



O©Coo~NoOO~wWNE

S. 10171 2

8§ 2. Paragraph (a) of section 5-4.3 of the estates, powers and trusts
| aw, as anended by chapter 100 of the laws of 1982, is anmended to read
as foll ows:

(a) The damages awarded to the plaintiff may be such sumas the jury
or, where issues of fact are tried without a jury, the court or referee
deens to be fair and just conpensation for the [pesunriary] injuries
resulting fromthe decedent's death to the persons for whose benefit the
action is brought. In every such action, in addition to any ot her | awful
el ement of recoverabl e damages, [the—+easonrable—-—expenses—ofnedical—aid-
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proper—elenents—of—darmge] conpensation for the following danmages may
be recovered: (i) reasonable funeral expenses of the decedent paid by
the persons for whose benefit the action is brought, or for the paynent
of which any persons for whose benefit the action is brought is respon-
sible; (ii) reasonable expenses for nedical care incident to the injury
causing death, including but not linmted to doctors, nursing, attendant
care, treatnent, hospitalization of the decedent, and nedicines; (iii)
grief or anquish caused by the decedent's death; (iv) other pecuniary
injuries, including |loss of services, support, assistance, and loss or
dimnishnent of inheritance, resulting fromthe decedent's death; and
(v) loss of nurture, guidance, counsel. advice, training, conpanionship
and education resulting from the decedent's death. Interest upon the
princi pal sumrecovered by the plaintiff fromthe date of the decedent's
death shall be added to and be a part of the total sum awarded.

§ 3. Section 5-4.4 of the estates, powers and trusts |law, paragraph
(a) as anended by chapter 357 of the | aws of 1975, and the openi ng para-
graph of paragraph (a) as anended by chapter 595 of the laws of 1992, is
anended to read as foll ows:

8§ 5-4.4 Distribution of damages recovered

(a) The dammges, as prescribed by 5-4.3, whether recovered in an
action or by settlenment without an action, are exclusively for the bene-
fit of the |[decedentts—distributees—and—when—ecollected—shall—be
distrbotod—te—the—porsons—optitod—thorote—under—A4-1 1 and 54 5o

but-ees—for—purposes—of—this—seection] persons for whose benefit the
action is brought., which shall be defined as and limted to the
decedent's spouse or donestic partner, decedent's distributees, as
defined by 4-1.1 of this chapter and 5-4.5 of this part, any person
standing in loco parentis to the decedent, and to any person to whomthe
decedent stood in a position of in loco parentis. An in loco parentis
relationship shall be presuned when an adult and m nor share or have
recently shared a household. The finder of fact shall deternm ne which of
those persons for whose benefit the action is brought, as defined in
this paragraph, are entitled to damages under this section based upon
the specific circunmstances relating to the person's relationship wth
the decedent. The danages shall be distributed subject to the foll ow
i ng:

(1) Such damages shall be distributed by the personal representative
to the persons entitled thereto in proportion to the [pesuriary] inju-
ries suffered by them such proportions to be determ ned after a hear-
ing, on application of the personal representative or any [ édist+ibutee]
persons for whose benefit the action is brought, at such tinme and on
notice to all interested persons in such manner as the court may direct.
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If no action is brought, such determ nation shall be rmade by the surro-
gate of the county in which letters were issued to the plaintiff; if an
action is brought, by the court having jurisdiction of the action or by
the surrogate of the county in which letters were issued.

(2) The court which determines the proportions of the [pesuniary]
injuries suffered by the [d+s+++ba¥ees] persons for whose benefit the
action is brought, as provided in subparagraph (1) of this paragraph,
shal |l al so decide any question concerning the disqualification of a
parent, under 4-1.4 of this chapter, or a surviving spouse, under 5-1.2
of this article, to share in the damages recovered.

(b) The reasonabl e expenses of the action or settlenment and, if
included in the danmages recovered, the reasonabl e expenses of nedical
aid, nursing and attention incident to the injury causing death and the
reasonable funeral expenses of the decedent nmay be fixed by the court
whi ch determ nes the proportions of the [pecdriay] injuries suffered by
t he [ dist+butees] persons for whose benefit the action is brought, as
provided in subparagraph (1) of this paragraph, upon notice given in
such manner and to such persons as the court nmay direct, and such
expenses may be deducted fromthe danages recovered. The conmm ssions of
the personal representative upon the residue may be fixed by the surro-
gate, upon notice given in such manner and to such persons as the surro-
gate may direct or upon the judicial settlenent of the account of the
personal representative, and such comm ssions may be deducted fromthe
damages recovered.

(c) In the event that an action is brought, as authorized in this
part, and there is no recovery or settlenment, the reasonabl e expenses of
such unsuccessful action, excluding counsel fees, shall be payabl e out
of the assets of the decedent's estate

(d) For the purposes of this section, the term "donmestic partner”
shall have the sane neaning as defined pursuant to section two thousand
ni ne hundred sixty-one of the public health | aw

8 4. Paragraphs (a) and (b) of section 5-4.6 of the estates, powers
and trusts |aw, paragraph (a) as anended and paragraph (b) as added by
chapter 719 of the laws of 2005, are anmended to read as foll ows:

(a) Wthin sixty days of the application of an adninistrator appointed
under 5-4.1 of this part or a personal representative to the court in
which an action for wongful act, neglect or default causing the death
of a decedent is pending, the court shall, after inquiry into the nmerits
of the action and the anmbunt of danages proposed as a conprom se either
di sapprove the application or approve in witing a conprom se for such
anount as it shall determ ne to be adequate including approval of attor-
neys fees and ot her payabl e expenses as set forth below, and shall order
the defendant to pay all sunms payable under the order of conprom se
within the time frames set forth in section five thousand three-a of the
civil practice law and rules, to the attorney for the administrator or
personal representative for placement in an interest bearing escrow
account for the benefit of the [dist+ibutees] persons for whose benefit
the action is brought. The order shall also provide for the follow ng:

(1) Upon collection of the settlenment funds and creation of an inter-
est bearing escrow account, the attorney for the admnistrator or
personal representative shall pay fromthe account all due and payable
expenses, excluding attorneys fees, approved by the court, such as
medi cal bills, funeral costs and other |liens on the estate.

(2) Al attorneys fees approved by the court for the prosecution of
the action for wongful act, neglect or default, inclusive of al
di sbursenents, shall be imredi ately payable fromthe escrow account upon
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subm ssion to the trial court proof of filing of a petition for allo-
cation and distribution in the surrogate's court on behalf of the
decedent's estate.

(3) The attorney for the adm nistrator or personal representative in
the action for wongful act, neglect or default who receives paynent
under this section shall continue to serve as attorney for the estate
until the entry of a final decree in the surrogate's court.

(b) If any of the [édistributees] persons for whose benefit the action
is brought is an infant, inconpetent, person who is incarcerated or
person under disability, the court shall determ ne whether a guardi an ad
litemis required before any paynents are made, in which case the court
will seek an i medi ate appoi ntnent of a guardian ad litem by the surro-
gate's court or, if the surrogate's court defers, the court shall nake
such appoi ntnment. Any guardi an appointed for this purpose shall continue
to serve as the guardian ad litemfor the person requiring sane for al
ot her purposes.

8 5. This act shall take effect imediately and shall apply to al
causes of action that have accrued on or after January 1, 2022.




