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AN ACT to anend the general business law, in relation to price gouging

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Section 396-r of the general business |law, as anended by
chapter 90 of the laws of 2020, subdivision 2 as anmended by chapter 725
of the laws of 2023, is anended to read as foll ows:

8§ 396-r. Price gouging. 1. Legislative findings and declaration. The
| egislature hereby finds that during periods of abnormal disruption of
the market caused by strikes, power failures, severe shortages or other
extraordi nary adverse circunstances, sonme parties within the chain of
distribution of goods have taken wunfair advantage of the public by
chargi ng grossly excessive prices for essential goods and servi ces.

In order to prevent any party within the chain of distribution of any
goods from taking wunfair advantage of the public during abnornal
disruptions of the narket, the legislature declares that the public
interest requires that such conduct be prohibited and nmade subject to
civil and crinminal penalties.

2. (a) During any abnormal disruption of the market for goods and
services vital and necessary for the health, safety and welfare of
consunmers or the general public, no party within the chain of distrib-
ution of such goods or services or both shall sell or offer to sell any
such goods or services or both for an anmount which represents an uncon-
sci onably excessive price.

(b) For purposes of this section, the phrase "abnormal disruption of
the market" shall mean any change in the market, whether actual or inm-
nently threatened, resulting from stress of weather, convul sion of
nature, failure or shortage of electric power or other source of energy,

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
[-] is old lawto be onmitted
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strike, civil disorder, war, mlitary action, national or |ocal energen-
cy, drug shortage, or other cause of an abnormal disruption of the
mar ket [ which—resultstnthedeclarationol—a-state—ofoeoporgency—hythe
Fov-oiReH] .

(c) For purposes of this section, the term"drug shortage" shall nean,
with respect to any drug or nedical product intended for hunman use, that
such drug or nedical product is publicly reported as being subject to a
shortage by the U S. Food and Drug Adm nistration.

(d) For the purposes of this section, the term "goods and services"
shall include (i) consumer goods and services used, bought or rendered
primarily for personal, famly or household purposes, (ii) essential
medi cal supplies and services used for the care, cure, mtigation,

treatnment or prevention of any illness or disease, and (iii) any other
essential goods and services used to pronote the health or welfare of
t he public.

(e) This prohibition shall apply to all parties within the chain of
di stribution, including any manufacturer, supplier, wholesaler, distrib-
utor or retail seller of goods or services or both sold by one party to
anot her when the product sold was located in the state prior to the
sale. For the purposes of this subdivision, the term "goods and
services" shall also include any repairs nmade by any party wthin the
chain of distribution of goods on an energency basis as a result of such
abnormal disruption of the narket.

3. Wether a price is unconscionably excessive is a question of |aw
for the court.

(a) The court's determ nation that a violation of this section has
occurred shall be based on any of the following factors: (i) that the
anount of the excess in price is unconscionably extreme; or (ii) that
there was an exercise of unfair |everage or unconsci onabl e neans; or
(iii) a conbination of both factors in subparagraphs (i) and (ii) of
t hi s paragraph.

(b) In any proceeding coomenced pursuant to subdivision four of this
section, prima facie proof that a violation of this section has occurred
shal | include evidence that:

(i) the anpbunt charged represents a gross disparity between the price
of the goods or services which were the subject of the transaction and
their val ue neasured by the price at which such goods or services were
sold or offered for sale by the defendant in the usual course of busi-
ness imrediately prior to the onset of the abnormal disruption of the
mar ket ; or

(ii) the anount charged grossly exceeded the price at which the same
or simlar goods or services were readily obtainable in the trade area

(c) A defendant nmay rebut a prinma facie case with evidence that (1)
the increase in the anmount charged preserves the margin of profit that
t he defendant received for the sane goods or services prior to the
abnormal disruption of the market or (2) additional costs not within the
control of the defendant were inposed on the defendant for the goods or
servi ces.

4. Any person who violates the provisions of this section shall be
guilty of a violation.

5. \Where a violation of this section is alleged to have occurred, a
district attorney may file an accusatory instrument wth a crinina
court wthin the judicial district in which such violations are alleged
to have occurred, and the attorney general may apply in the nane of the
Peopl e of the State of New York to the suprene court of the State of New
York within the judicial district in which such violations are alleged
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to have occurred, on notice of five days, for an order enjoining or
restraining comrssion or continuance of the alleged unlawful acts. In
any such proceeding, the court shall inpose a civil penalty in an anmpunt
not to exceed twenty-five thousand dollars per violation or three tines
the gross receipts for the relevant goods or services, whichever is
greater and, where appropriate, order restitution to aggrieved parti es.

[5=] 6. The attorney general may pronul gate such rules and regul ations
as are necessary to effectuate and enforce the provisions of this
section.

8§ 2. This act shall take effect inmediately.



