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| N ASSEMBLY

July 16, 2025

Introduced by M of A R CARROLL, FORREST, SIMON, LEVENBERG -- read

once and referred to the Committee on Codes -- recommitted to the
Committee on Codes in accordance with Assenbly Rule 3, sec. 2 --
comm ttee discharged, bill amended, ordered reprinted as anmended and

recommtted to said conmmittee

AN ACT to amend the crimnal procedure law, in relation to convictions
under felony nurder provisions; and to repeal certain provisions of
the penal law relating thereto

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Legislative findings and intent. The |I|egislature hereby
finds and declares the follow ng:

a. The current provisions of New York's penal [aw pertaining to felony
murder elimnate the distinction between intentional and unintentiona
honmi ci de and are therefore not consistent with the principle of propor-
tionality in charging and sentencing. Felony murder doctrine allows a
def endant to be charged and sentenced for nmurder in circunstances where
they were committing or attenpting to conmmit a felony but did not actu-
ally coomit a homicidal act, intend that a honmicidal act be comitted,
or even know that another person had conmitted such an act. Under
current state law, an acconplice to a crime, for exanple soneone driving
a getaway car, may be charged with nurder as if they had actually shot
someone in the course of a crine such as robbery even in a circunstance
where they were unarnmed and physically renoved from the site of the
murder. Evidence fromother states indicates that as nany as one in five
i ndividuals serving prison sentences for nurder have been convicted
based on the felony nurder doctrine. Studies have also found that
prosecutors use the threat of felony nmurder charges to obtain plea deals
for lengthy sentences, denonstrating felony nurder doctrine's role in
extreme sentencing and mass incarceration.

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
[-] is old lawto be onmitted
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b. Felony nurder doctrine originated in England but was banned there
in 1957 and subsequently in other Commonwealth countries including Cana-
da, which banned it in 1990. The United States is an outlier globally in
its application of felony murder doctrine, although some states, have in
the last five years introduced significant reforms with California and
M nnesota reintroducing the intention to kill as a requirenent for the
application of felony nmurder charges. New York, however, renains one of
just thirteen states including Texas and Florida, where the felony
murder doctrine is applied by prosecutors to pursue nurder charges when
the individual conmitting a homicidal act is a third party such as a
victimholding their ground, a | aw enforcenment officer, or a bystander.

c. Evidence fromacross the country, reveals that felony nurder |aws
have di sproportionately negative consequences for non-white people,
young people, and victins of donestic violence: in Pennsylvania eighty
percent of those inprisoned with a felony nmurder conviction were people
of <color; in California sixty-eight percent of those serving tine for
felony nmurder are black or Latinx; according to the California Coalition
for Wmen Prisoners, the majority of their menbers convicted of felony
murder were victins of domestic violence; and a recent study by profes-
sors fromthe University of Buffalo found that Bl ack people were al nost
twenty tines and Latinx people alnpbst six tinmes as likely as white
people to be arrested for and charged with fel ony nurder.

d. Repealing felony murder liability and providing for vacatur and
resentencing eligibility for those who have previously been convicted
and/ or charged with felony nurder is the nost effective way to reform
New York's Penal Law to align with international normns regarding propor-
ti onal sentencing and reformnms being undertaken in other jurisdictions in
the United States.

8§ 2. Subdivision 3 of section 125.25 of the penal |aw is REPEALED.

8 3. The crimnal procedure lawis anmended by adding a new section
440.48 to read as foll ows.

§ 440.48 Motion to vacate judgnent and resentence; felony nur der
convi ctions.

1. Vacatur. FEligible persons as defined by subdivision two of this
section shall be entitled to automatic vacatur of the conviction of
fornmer subdivision three of 125.25 of the penal |aw

2. Eligibility for vacatur. Persons eligible for vacatur include al
persons convi cted under forner subdivision three of section 125.25 of
the penal | aw.

3. The vacatur process. Automatic vacatur shall be provided for al
persons eligible pursuant to this section and shall take place no |ater
than thirty days after the effective date of this section.

(a) The office of court administration shall notify all persons eligi-
ble for automatic vacatur via |ast known address and as well as notify
| ast known counsel via first class mail at |ast known address.

(b) The office of court administration shall, concurrent with notice,
communicate directly to the departnent of corrections and community
supervision the nanes of all persons who are eligible for automatic
vacatur. The departnent of corrections and community supervision shal
then tinmely conpare the list of eligible people with the nanes of people
under their custody and control. Wen an eligible person is under the
custody and control of the departnent of corrections and comunity

supervision, such departnent shall inmmediately notify the eligible
person that they are eliqgible for vacatur
(c) The office of court adm nistration shall, concurrent with notice,

but no later than thirty days fromafter the effective date of this
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section, direct the original sentencing court to vacate the conviction
of each person convicted under forner subdivision three of section
125.25 of the penal |law and dism ss such charge. Were the person is
under the custody and control of the departnent of corrections and
community supervision, the sentencing court shall inmediately inform
such departnent. The departnent of corrections and comunity supervision
shall, inrediately upon notice of vacatur, release any person who was in
custody solely as a result of a conviction under forner subdivision
three of section 125.25 of the penal |law and/or term nate any remaining
post rel ease or parole supervision for such person.

(d) Any other convictions under the penal law shall remain in place;
provi ded, however, that those remaining convictions may be subject to
resentencing pursuant to subdivision four of this section.

(e) In accordance wth subdivision one of this section, eligible
per sons whose conviction under forner subdivision three of 125.25 of the
penal |law was not automatically vacated may submt to the origina
sentencing court a petition to ensure that a conviction to forner subdi -
vision three of section 125.25 of the penal |aw has been duly vacat ed.
If, at the tinme of such person's petition

(i) the original sentencing judge or justice is a judge or justice of
the original sentencing court, the request shall be assigned to such
judge or justice in such court.

(ii) the original sentencing judge or justice is not a judge or
justice of the original sentencing court, then the request shall be
randonl y assigned to another judge or justice of such court.

(f) Upon confirmation fromthe court file that the petitioner has been
convicted under forner subdivision three of 125.25 of the penal law and
that the conviction was not automatically vacated, the court shal
vacate the conviction under such forner subdivision and send notice of
vacatur to the petitioner.

(g) FEligible persons may also directly petition the original sentenc-
ing court for vacatur in the absence of notice fromthe office of court
adnm nistration. Eligible persons nay request the court vacate the
conviction under forner subdivision three of 125.25 of the penal |aw and
any related sentence shall be immediately discharged pursuant to para-
graph (c) of this subdivision. A person who is eligible for vacatur nay
request that the court tinely assign such person an attorney. The attor-
ney shall be assigned in accordance with the provisions of subdivision
one of section seven hundred seventeen and subdivision four of section
seven hundred twenty-two of the county law and the rel ated provisions of
article eighteen-A of such law for the application and any proceedings
under this section, including any appeal and successive application. The
court shall notify the applicant of the appointnent of counsel.

4. Resentencing. Eligible persons as defined by paragraph (a) or (b)
of subdivision five of this section may file a petition to be resen-
tenced with the judge or justice who inposed the original sentence upon
such person. If, at the tine of such person's petition:

(a) the original sentencing judge or justice is a judge or justice of
the original sentencing court, the request shall be assigned to such
judge or justice in such court.

(b) the original sentencing judge or justice is not a judge or justice
of the original sentencing court, then the request shall be randonly
assigned to another judge or justice of such court.

5. Eligibility to petition for resentencing. Persons eligible to petij -
tion for resentencing shall include, but not be linmted to:
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a) all persons convicted at trial or b | ea under former subdivision
three of section 125.25 of the penal |aw and serving a concurrent or
consecutive sentence for another conviction arising from the sane
i ndi ct ment .

(b) all persons convicted at trial or by plea and currently serving a
sentence where forner subdivision three of section 125.25 of the pena
law was a count on the accusatory instrunent or any accusatory instru-
nent that was superseded by that instrument and upon which the person
pled guilty or was tried.

6. Notice of eligibility to petition for resentencing. The office of
court adnministration shall notify all persons eligible to petition for
resentencing pursuant to subdivision five of this section, of such
eligibility no later than thirty days after the effective date of this
section.

(a) Such notice shall include the date of such conviction, the pena
| aw section for which they were convicted, and a copy of the accusatory
instrument under which they were convicted, including a statenent of the
penal | aw sections charged in the accusatory instrunent.

(b) Such notice shall be sent by first class mail to the [ast known

address of the eligible person as well as sent by first class mail to
| ast known counsel.
(c) The office of court adninistration shall, concurrent with notice

to the eligible person and counsel, conmmunicate directly to the depart-
nent of corrections and community supervision the nanmes of all persons
who are eligible to petition for resentencing. The departnent of
corrections and community supervision shall then tinely conpare the li st
of eligible people wth the nanes of people under their custody and
control. When an eligible person is under the custody and control of the
departnent of corrections and community supervision, such departnent
shall immediately notify the eligible person that they are eligible to
petition for resentencing.

7. The resentencing petition. A resentencing petition submtted under
this section shall include:

(a) (i) a statenent by the petitioner that they are eligible for
relief, based on the requirenents of paragraph (a) or (b) of subdivision
five of this section; or (ii) in the event the petitioner is represented
by counsel at the tine of the petition., a sworn statenent by such coun-
sel affirming the eligibility of the petitioner in lieu of a statenent
by the petitioner; or

(b) a copy of the notice from the office of court adninistration.

ursuant to paragraph (a) of subdivision six of this section, notifyin
the petitioner of their potential eligibility.

8. Initial review and actions by the court. (a) The court shal
conduct a tinely review of the petition for relief and determne if the
petitioner has nade a prinma facie showing that the petitioner nmay be
eligible for relief under paragraph (a) or (b) of subdivision five of
this section. The court shall determine that the petitioner has nade a
prima facie showi ng where the petitioner included a copy of the proper
notice fromthe office of court adm nistration or where the accusatory
instrument confirns the petitioner or petitioner's counsel's statenent
of eligibility. If the petition fails to denonstrate that the petitioner
is eligible for relief, the court shall notify such person and disniss
such petition w thout prejudice.

(b) Upon a finding that a petitioner has nmade a prinma facie case, the
court shall notify the petitioner and order a hearing and permt the
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filing and serving of pre-hearing subm ssions in support of resentencing
as defined by subdivision ten of this section.

(c) Wwere no notice was included fromthe office of court adninis-
tration in the petition, the court shall request and receive a copy of
the accusatory instrunent under which the petitioner was convicted or
any accusatory instrunent that was superseded by that instrunent and
upon which the person pled guilty or was tried fromthe clerk of the
court for inspection to confirmeligibility for resentencing prior to
conducting a review under this subdivision.

(d) In the event the petitioner is unrepresented by counsel and serv-
ing a sentence for crines other than forner subdivision three of section
125.25 of the penal law or arising froman accusatory instrunent that
included fornmer subdivision three of section 125.25 of the penal |aw or
any accusatory instrunent that was superseded by that instrunent and
upon which the person pled guilty or was tried, and seeks resentencing.
the petitioner may al so petition the court for the assignnent of counse
as provided in subdivision nine of this section.

9. Assignnent of counsel. A person who is eligible for resentencing
pursuant to paragraph (a) or (b) of subdivision five of this section may
request that the court tinely assign such person an attorney for the
proceedings on the petition for resentencing. either at the tine of the
petition for resentencing or after notice fromthe court of a hearing on
resentencing. The attorney shall be assigned in accordance with the
provi sions of subdivision one of section seven hundred seventeen and
subdivision four of section seven hundred twenty-two of the county |aw
and the related provisions of article eighteen-A of such law for the
application and any proceedings under this section, including any appea
and successive application. The court shall notify the applicant of the
appoi nt nent of counsel.

10. Pre-hearing subm ssions. (a) Upon the court granting a hearing on
resentencing, the applicant shall, wthin sixty days, file with the
court and serve on the prosecution any supporting materials. These nate-
rials may include, but are not limted to, subm ssions that either:

(i) the sentence is illegal or unauthorized pursuant to article seven-
ty of the penal law after vacatur of the conviction under forner subdi-
vision three of section 125.25 of the penal |aw,

(ii) in a case where a conviction under forner subdivision three of
section 125.25 was vacated but where sentences for other convictions
remain, the remaining sentences were nmaterially inpacted by the
conviction under forner subdivision three of section 125.25 of the pena
| aw,

(iii) in a case where there was no conviction under forner subdivision
three of section 125.25 of the penal law, the sentence was materially
i npacted by evidence relating to the death of the decedent; or

(iv) that the petitioner's decision to accept a plea of guilty was
materially inpacted by the inclusion of forner subdivision three of
section 125.25 of the penal lawin the accusatory instrunent or any
accusatory instrunent that was superseded by that instrument and upon
which the person pled guilty or was tried.

(b)  Upon receipt of such pre-hearing subnissions in support of resen-
tencing, the court shall forthwith deliver a copy of the petition to the
prosecution. Upon receipt of pre-hearing subnm ssions froman applicant,
the prosecution shall, within thirty days. serve and file any rel evant
docunents of an evidentiary nature that rebut the presunption of resen-
tencing as described in subdivision eleven of this section. These dead-
lines shall be extended for good cause or in the interest of justice.
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11. The resentencing hearing. (a) There shall be a presunption in
favor of resentencing.

(b) At the hearing, the burden of proof shall be on the prosecution to
prove, beyond a reasonable doubt, that the petitioner is ineligible for
resentencing. If the prosecution fails to sustain its burden of proof,
the petitioner shall be resentenced pursuant to section 70.00 of the
penal |aw._

(c) Both parties shall be provided the opportunity to rely on the
record of conviction or present new or additional materials or evidence.
Prior to the hearing, the petitioner shall be entitled to any discovery
related to the original sentencing, including but not linmted to any
prosecution plea negotiations or offers, any cooperation agreenent
entered into by co-defendants or prosecution wtnesses, summtion of
prosecutors including any reference to forner subdivision three of
section 125.25 of the penal law, any mtigation report, presentence
report, victiminpact statenents and any other related materials consid-
ered by the original sentencing court or newy discovered. Any rel evant
evidence shall be admi ssible at such hearings.

(d) The court, after affording the parties an opportunity to be heard

and present evidence, shall deternine any controverted issue of fact
relevant to the issue of sentencing. The court shall consider the effect
of fornmer subdivision three of section 125.25 of the penal law on the

original plea, conviction and sentence and balance the interests of
justice to render a decision to deny or grant the petitioner's notion
for resentencing. Any order issued by a court pursuant to this section
shall include witten findings of fact and the reasons for such order

Where the court has denied the petition for resentencing, such order
shall be entered and the petitioner shall retain their right to appea

as outlined in subdivision thirteen of this section and pursuant to
section 440.20 of this article.

12. Resentencing. Wiere the court has granted the petition for resen-
tencing the person who is resentenced pursuant to this section shall be
given credit for tine served on the original sentence. 1f the new
sentence is an indeterm nate sentence, it shall not be greater than the
initial sentence, and if the new sentence is a deternminate sentence, the
termof inprisonnent shall not be greater than the mnimumterm of the
initial sentence.

13. Appeal as right. An appeal may be taken as of right in accordance
with applicable provisions of this chapter:

(a) froman order denying resentencing; or

b) froma new sentence inposed under this provision and nay be based
on the grounds that: (i) the termof the new sentence is harsh or exces-
sive; or (ii) that the termof the new sentence is unauthorized as a
matter of law. An appeal in accordance with the applicable provisions
of this chapter nmy also be taken as of right by the applicant from
an_order specifying and informng such applicant of the term of the
determ nate sentence the court would inpose upon resentencing on the
ground that the termof the proposed sentence is harsh or excessiVve;
upon remand to the sentencing court follow ng such appeal the appli -
cant shall be given an opportunity to withdraw an application for
resent enci ng bef ore any resentence is inposed. The applicant nay
request that the court assign such applicant an attorney for the prepa-
ration of and proceedings on any appeals regarding such applicant's
application for resentencing pursuant to this section. The attorney
shall be assigned in accordance with the provisions of subdivision one
of section seven hundred seventeen and subdivision four of section seven
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hundred twenty-two of the county law and the related provisions of
article eighteen-a of such |aw

8 4. No later than thirty days after the effective date of this
section, the division of crimnal justice services shall issue a report
to the chairs of the senate and assenbly judiciary commttees and to
the chief adm nistrative judge for the office of court admnistration
whi ch shall include, but need not be limted to: (a) The total nunber of
people as well as the individual names and current |ocations of people
currently incarcerated for a conviction under former subdivision 3 of
section 125.25 of the penal lawin New York state; and (b) the age
race, and gender breakdowns of such convictions.

8 5. The office of court administration shall, within sixty days of
the effective date of this section, identify all individuals currently
under the custody or supervision of the departnent of corrections and
conmunity supervision who are serving a sentence pursuant to forner
subdi vi sion three of section 125.25 of the penal law. The office of
court admnistration shall notify all such individuals about this chap-
ter and their potential eligibility to apply for vacatur and resentenc-
ing as required by subdivision six of section 440.48 of the crimnal
procedure |law, as added by section three of this act. This notice shal
include instructions for submitting an application and requesting coun-
sel as provided in paragraph (g) of subdivision three and subdivision
ni ne of section 440.48 of the crimnal procedure |aw.

8 6. (a) The clerk of the court, upon determ nation of an application
filed pursuant to section 440.48 of the crimnal procedure |aw, as added
by section three of this act, shall report the following information to
the office of court admi nistration which shall be nade available to the
public:

(i) the name, department identification nunber, and race of each
i ncarcerated individual who has been deni ed or granted resentencing;

(ii) how many years of inprisonnent each incarcerated individual
served at the time of the application;

(iii) any new sentence, if applicable;

(iv) the county and the name of the judge deciding the application;
and

(v) whether the prosecutor consented, opposed or took no position on
the application.

(b) The office of court administration shall provide an annual collec-
tive report containing the information received fromthe clerks of the
court pursuant to paragraph (a) of this subdivision to the governor and
| egislature. The office of court adm nistration shall not be required to
provi de such report where there are no applications pending for vacatur
or resentences for a given year.

§ 7. This act shall take effect imediately; provided, however,
section three of this act shall take effect on the sixtieth day after it
shall have becone a | aw




