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Introduced by M of A RAJKUMAR -- read once and referred to the Commt-
tee on Labor

AN ACT to anend the adnministrative code of the city of New York, in
relation to prevailing wage for certain city service contracts

The People of the State of New York, represented in Senate and Assem
bly., do enact as follows:

Section 1. Short title. This act shall be known and may be cited as
the "Close the Gap Act."

§ 2. Paragraphs 18, 19, 20 and 21 of subdivision a and subdivision b
of section 6-109 of the adninistrative code of the city of New York, as
added by local |aw nunber 38 of the city of New York for the year 2002,
are anmended to read as foll ows:

(18) "Prevailing Wage and Supplenents" neans the rate of wage and
suppl enental benefits per hour paid in the locality to workers in the
same trade or occupation and annually determ ned by the conptroller in
accordance with the provisions of section 234 of the New York state
labor law or, for titles not specifically enunerated in or covered by
that |aw, deternined by the conmptroller at the request of a contracting
agency or a covered enployer in accordance wth the procedures of
section 234 of the New York state | abor |aw,_ provided, however, that for
any trade or occupation in which 75 per centumor nore enployees are a
nmenber of the sane protected class and such rate of wage and suppl e-
nental benefits would be less than the |owest rate of a covered buil ding
services enployee, the prevailing wage and supplenments may be greater
than that paid in the locality to workers in the sane trade or occupa-
tion. As provided under section 231 of the New York state [|abor |Iaw,
the obligation of an enployer to pay prevailing supplenments may be
di scharged by furnishing any equival ent conbi nations of fringe benefits
or by making equivalent or differential paynments in cash under rules and
regul ati ons established by the conptroller.

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
[-] is old lawto be onmitted
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(19) VA A

o\ b of thi o

20)3] "Health Benefits" has the nmeaning provided in paragraph [3] 2 of
subdi vision b of this sgction.

[ ;

b. [L—HrgMage-] Prevailing Wage and Health Benefits. (1) Coverage.
(a) A city service contractor or city service subcontractor that
provi des honecare services, day care services, head start services or
services to persons with cerebral palsy nmust pay its covered enpl oyees
that directly render such services in performance of the «city service
contract or subcontract no less than the [H-srg] prevailing wage and
must either provide its enployees health benefits or must supplenent
their hourly wage rate by an anount no | ess than the [health—benretits]
prevailing supplenent rate. This requirenment applies for each hour that
t he enpl oyee works performing the city service contract or subcontract.

(b) A city service contractor or <city service subcontractor that
provi des buil ding services, food services or tenporary services nmust pay
its enpl oyees that are engaged in perfornming the city service contract

or subcontract no less than the [H4Hhrg—wage—or—the] prevailing wage[ -

enployee of a health care benefits package for the covered enpl oyee
and/or a health care benefits package for the covered enpl oyee and such
enpl oyee's fanily and/ or dependents.

(b) [ ' - -

)] For honecare services provided under the Personal Care Services
program the wage and health rates above shall only apply as long as the
state and federal governnent maintain their conmbined aggregate propor-
tionate share of funding and approved rates for honecare services in
effect as of the date of the enactnment of this section.

[5] (c) In the case of city service contractors or subcontractors
providing honecare services, the health benefits requirenments of this
section may be waived by the terns of a bona fide collective bargaining
agreement with respect to enployees who have never worked a m ni mum of
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eighty (80) hours per nonth for two consecutive nonths for that covered
enpl oyer, but such provision may not be waived for any enpl oyees once
t hey have achi eved a m ni mum of eighty (80) hours for two consecutive
mont hs and no ot her provisions of this section may be so wai ved.

[ 4] (3) Exenption for Enploynent Progranms for the Disadvantaged. The
following categories of enployees shall not be subject to the require-
ments of this section:

(a) Any enpl oyee who is:

(i) Under the age of eighteen who is clainmed as a dependent for feder-
al inconme tax purposes and is enployed as an after-school or sumer
enpl oyee; or

(ii) Enployed as a trainee in a bona fide training program consi stent
with federal and state | aw where the training programhas the goal that
t he enpl oyee advances into a permanent position; provided, however, that
this exemption shall apply only when the trainee does not replace,
di spl ace or | ower the wages or benefits of any covered enpl oyee, and the
training does not exceed two years; and

(b) Any disabl ed enpl oyee, where such di sabl ed enpl oyee:

(i) I's covered by a current sub-m ni nrum wage certificate issued to the
enpl oyer by the United States departnent of |abor; or

(ii) Would be covered by such a certificate but for the fact that the
enployer is paying a wage equal to or higher than the federal mininmm
wage.

[656F] (4) Retaliation and Discrimnation Barred. It shall be unlawful
for any covered enployer to retaliate, discharge, denote, suspend, take
adverse enpl oynent action in the terns and conditions of enploynent or
otherwise discrimnate against any covered enployee for reporting or
asserting a violation of this section, for seeking or comunicating
information regarding rights conferred by this section, for exercising
any other rights protected under this section, or for participating in
any investigatory or court proceeding relating to this section. This
protection shall also apply to any covered enployee or [his—or—her]
their representative who in good faith alleges a violation of this
section, or who seeks or comunicates information regarding rights
conferred by this section in circunstances where [he—e+—she] such person
in good faith believes this section applies. Taking adverse enpl oynent
action against a covered enpl oyee(s) or [his—e+—her] their represen-
tative wthin sixty days of the covered enpl oyee engaging in any of the
af orenentioned activities shall raise a rebuttable presunption of having
done so in retaliation for those activities. Any covered enployee
subjected to any action that violates this subsection may pursue adm n-
istrative renedies or bring a civil action pursuant to subsection e of
this section in a court of competent jurisdiction.

[£6¥] (5) Nothing in this section shall be construed to establish a
wage or benefit pattern or otherw se affect the establishnment of wages
or benefits for city enpl oyees.

8 3. Subparagraph (a) of paragraph 1 of subdivision d of section 6-109
of the administrative code of the city of New York, as added by |oca
| aw nunber 38 of the city of New York for the year 2002, is anended to
read as foll ows:

(a) The nmayor or [his—e+—he+r] their designee shall promul gate inple-
menting rules and regul ati ons as appropriate and consistent with this
section and nmay delegate such authority to the conptroller. The conp-
troller shall be responsible for [publishinrgthetivihrg—wage—and—F o]
calculating and publishing all applicable prevailing wage and [ health
benefits] prevailing supplenent rates. The conptroller shall annually
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publish the adjusted rates. The [adiustedtivinrgwage—and-healihbene—
' ]

adjusted prevailing wage rates shall take effect on whatever date
revised prevailing wage rates determ ned under section 230 of the state
| abor | aw are made effective. At least 30 days prior to their effective

date, the relevant contracting agencies, shall provide notice of the
adjusted rates to city service contractors, which shall in turn provide
witten notification of the rate adjustnents to each of their covered
enpl oyees, and to any city service subcontractors, which shall in turn

provide witten notification to each of their covered enpl oyees. Covered
enpl oyers shall make necessary wage and health benefits adjustnments by
the effective date of the adjusted rates.

8 4. Subparagraph (b) of paragraph 2 of subdivision d of section
6- 109 of the administrative code of the city of New York, as added by
local law nunmber 38 of the city of New York for the year 2002, is
amended to read as foll ows:

(b) Every city service contract shall have annexed to it the foll ow ng
materials which shall forma part of the specifications for and terns of
the city service contract:

(i) A provision obligating the city service contractor to conply wth
all applicable requirenents under this section;

(ii) The certification required under paragraph 2 of subdivision c of
this section;

(iii) A schedule of the current [H-xng] prevailing wage [anrd—health
benefits] supplenment rates, a schedule of job classifications for which
paynent of the prevailing wage is required under this section together
with the applicable prevailing wage rates for each job classification,
as determ ned by the conptroller and notice that such rates are adjusted
annual ly; and

(iv) A provision providing that: (a) Failure to conply wth the
requirements of this section nmmy constitute a material breach by the
city service contractor of the terns of the city service contract; (b)
Such failure shall be determ ned by the contracting agency; and (c) If,
within thirty days after or pursuant to the terns of the city service
contract, whichever is longer, the city service contractor and/or
subcontractor receives witten notice of such a breach, the city service
contractor fails to cure such breach, the city shall have the right to
pursue any rights or renedies available under the terns of the city
service contract or under applicable law, including termnation of the
contract.

8 5. This act shall take effect one year after it shall have becone a
| aw.



