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Introduced by M of A WEPRI N, SHI MSKY, PAULIN, STERN, SAYECH -- read
once and referred to the Committee on Correction

AN ACT to anend the penal |aw and the correction law, in relation to
establishing the crine of harassnent of an enpl oyee by an incarcerated
i ndi vi dual

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. The penal law is anended by adding a new section 240.34 to
read as foll ows:

8 240.34 Harassnent of an enpl oyee by an incarcerated individual.

An incarcerated individual or respondent is guilty of harassnent of an
enployee by an incarcerated individual when, with intent to harass,
annoy, threaten or alarma person in a facility whom such incarcerated
individual knows or reasonably should know to be an enployee of such
facility or the board of parole or the office of nental health, or a
probation departnent, bureau or unit or a police officer, such incarcer-
ated individual, for the purpose of degrading or abusing an enpl oyee, or
for the purpose of gratifying such incarcerated individual's sexua
desire:

1. Displays or touches their intimate parts while in clear view of an
enpl oyee; or

2. Intentionally engages in conduct that such incarcerated individua
knows woul d cause an enployee to be in clear view of such incarcerated
individual while such incarcerated individual displays or touches their
intimte parts; or

3. Communi cates to an enployee such incarcerated individual wll, at
sone _tinme in the future, cause such enployee to conme in contact with
such incarcerated individual's blood, urine, semnal fluid, or feces.

For purposes of this section, "incarcerated individual" neans an
incarcerated individual or detainee in a correctional facility, |oca
correctional facility or a hospital, as such termis defined in subdivi-
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sion two of section four hundred of the correction law. For purposes of
this section, "respondent" nmeans a juvenile in a secure facility oper-
ated and maintained by the office of children and fanmily services who is
placed with or committed to the office of children and fanmily services.
For purposes of this section, "facility" nmeans a correctional facility
or local correctional facility, hospital, as such termis defined in
subdivision two of section four hundred of the correction law, or a
secure facility operated and maintained by the office of children and
famly services.

Harassnent of an enpl oyee by an incarcerated individual is a class B
m sdeneanor .

8 2. Subdivision 2 of section 851 of the correction |aw, as amended by
section 228 of chapter 322 of the laws of 2021, is anended to read as
fol | ows:

2. "Eligible incarcerated individual" means: a person confined in an
institution who is eligible for release on parole or who will becone
eligible for release on parole or conditional release within two vyears.
Provi ded, however, that a person under sentence for an offense defined
i n paragraphs (a) and (b) of subdivision one of section 70.02 of the
penal law, where such offense involved the use or threatened use of a
deadly weapon or dangerous instrument shall not be eligible to partic-
ipate in a work release programuntil [he—e+—she] such person is eligi-
ble for release on parole or who will be eligible for release on parole
or conditional release within eighteen nonths. Provided, further, howev-
er, that a person under a determ nate sentence as a second felony drug
of fender for a class B felony offense defined in article two hundred
twenty of the penal |aw, who was sentenced pursuant to section 70.70 of
such law, shall not be eligible to participate in a tenporary release
program until the time served under inprisonnent for [his—e+her] such
person's determ nate sentence, including any jail tine credited pursuant
to the provisions of article seventy of the penal |law, shall be at |east
eighteen nonths. In the case of a person serving an indetermnate
sentence of inprisonnent inposed pursuant to the penal |law in effect
after Septenber one, nineteen hundred sixty-seven, for the purposes of
this article parole eligibility shall be upon the expiration of the
m ni mum period of inprisonnment fixed by the court or where the court has
not fixed any period, after service of the mninmumperiod fixed by the
state board of parole. If an incarcerated individual is denied rel ease
on parol e, such incarcerated individual shall not be deemed an eligible
incarcerated individual wuntil [he—ershe] such incarcerated individua
is wthin tw years of [his—er—her] such incarcerated individual's next
schedul ed appearance before the state parole board. In any case where an
incarcerated individual is denied release on parole while participating
in a tenporary rel ease program the department shall review the status
of the incarcerated individual to determne if continued placenment in
the programis appropriate. No person convicted of any escape or
absconding offense defined in article two hundred five of the penal |aw
shall be eligible for tenporary release. Further, no person under
sentence for aggravated harassnent of an enpl oyee by an incarcerated
i ndi vidual as defined in section 240.32 of the penal |aw for, no erson
under sentence for harassment of an enpl oyee by an incarcerated individ-
ual as defined in section 240.34 of the penal law for, any hom cide
of fense defined in article one hundred twenty-five of the penal |aw, for
any sex offense defined in article one hundred thirty of the penal |aw,
or for an offense defined in section 255.25, 255.26 or 255.27 of the
penal law shall be eligible to participate in a work rel ease program as
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defined in subdivision three of this section. Nor shall any person under
sentence for any sex offense defined in article one hundred thirty of
the penal law be eligible to participate in a community services program
as defined in subdivision five of this section. Notwi thstanding the
foregoi ng, no person who is an otherwi se eligible incarcerated individ-
ual who is under sentence for a crinme involving: (a) infliction of seri-
ous physical injury upon another as defined in the penal |aw or (b) any
ot her offense involving the use or threatened use of a deadly weapon nay
participate in a tenporary rel ease programw thout the witten approval
of the conmmissioner. The conm ssioner shall promul gate regul ations
giving direction to the tenporary rel ease conmittee at each institution
in order to aid such conmittees in carrying out this nmandate.

The governor, by executive order, nmay exclude or linmt the partic-
i pation of any class of otherwi se eligible incarcerated individuals from
participation in a tenporary rel ease program Nothing in this paragraph
shall be construed to affect either the validity of any executive order
previously issued limting the participation of otherwise eligible
i ncarcerated individuals in such programor the authority of the conm s-
sioner to inpose appropriate regulations Iimting such participation.

8 3. This act shall take effect on the thirtieth day after it shal
have becone a | aw, provided, however, the amendnents to subdivision 2 of
section 851 of the correction law nade by section two of this act
shall not affect the expiration of such subdivision or section and shal
expire and be deened repeal ed therewth.



