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STATE OF NEW YORK

9967

| N SENATE

April 20, 2026

Introduced by Sen. COWVRIE -- read twice and ordered printed, and when
printed to be conmitted to the Cormittee on Energy and Tel ecomuni -
cations

AN ACT to amend the public service law, in relation to allow ng issues
before the public service commi ssion to be determnmined publicly rather
than t hrough settlenent discussions not open to the public

The People of the State of New York, represented in Senate and Assem
bly., do enact as follows:

Section 1. Section 66 of the public service law is anmended by adding a
new subdi vision 33 to read as foll ows:

33. (a) In any rate proceeding, any party may seek to sever from
consideration in the settlenment process or inclusion in any joint
proposal any substantive issue that it discussed in its direct testinopny
through a notion to the presiding admnistrative law judge that is filed
no later than ten days after the last pernmitted date for the filing of
reply testinony by parties. Such notion shall indicate the substantive
issue or issues for which the noving party seeks severance and the
related page nunbers in the noving party's testinony. Parties may file
responsive notions within ten days supporting or challenging the noving
party's assertion that it devel oped the identified substantive issue or
issues in its direct testinmony. The presiding adnnistrative |aw judge
shall issue a witten ruling within fifteen days after the filing of
responses that provides the reasons for concluding that the noving party
did or did not provide a substantive issue or substantive issues in its
testinmony. The noving party may appeal the administrative |aw judge's
decision to the commission through a request for interlocutory review
pursuant to the departnent's rules.

(b) Upon the granting of the notion by the adninistrative |aw judge,
or of the request for interlocutory review by the conmi ssion, the iden-
tified substantive issue or issues nmay be discussed in settlenent nego-
tiations during the first sixty days after the formal comencenent of
settlenent negotiations. After sixty days have el apsed, disposition of
the substantive issues or issues shall be subject to the litigation
process only unless the noving party advises the parties, adnmnistrative

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
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LBD15291-01-6



O©Coo~NoOO~wWNE

S. 9967 2

law judge, and commi ssion in witing that it waives its right to sever
the identified substantive issue or issues fromthe settlenent process
and agrees to allow discussion of such issues in settlenent negotiations
and potential inclusion in a joint proposal. Wiiving the right to sever
does not preclude the noving party from objecting to any provision
included in a filed joint proposal.

(c) As wused in this subdivision, the following terns shall have the
foll owi ng nmeani ngs:

(i) "Joint proposal"” shall nean a negotiated settlenent agreenent
signed by two or nore parties in a rate proceeding.
(ii) "Interlocutory review' shall nean a notion to the conm ssion

requesting review of a ruling by an adm nistrative |aw judge.

(iii) The "npving party" shall nean the party who seeks severance of
an issue or issues under this subdivision.

(iv) "Party" shall nmean any party to a conm ssion rate proceeding
other than the departnent or the utility.

(v) "Settlenent process" shall nean a set of fornal negotiations of
the parties organized by the departnent that is intended to resolve al
or sone of the issues in any rate proceeding and lead to a joint
proposal .

(vi) "Substantive issue" shall nean an issue in which testinpny by a
noving party contains allegations of facts or law, which, after further
devel opnent through the litigation process, including evidentiary hear-
ings, interrogatories or discovery, may be material to the resolution of
the issue in the recommended decision or final order. The intent of this
definition is to permit any allegation of fact wth any evidentiary
support or legal claimto neet this standard; where the issue concerns
at least in part a factual allegation, only conclusory assertions of
fact without any evidentiary support in the noving party's testinony are
not substantive.

§ 2. Section 80 of the public service law is anended by addi ng a new
subdivision 13 to read as foll ows:

13. (a) In any rate proceeding, any party may seek to sever from
consideration in the settlenment process or inclusion in any joint
proposal any substantive issue that it discussed in its direct testinony
through a notion to the presiding adninistrative law judge that is filed
no later than ten days after the last pernmtted date for the filing of
reply testinony by parties. Such notion shall indicate the substantive
issue or issues for which the noving party seeks severance and the
related page nunbers in the noving party's testinony. Parties may file
responsive notions within ten days supporting or challenging the noving
party's assertion that it developed the identified substantive issue or
issues in its direct testinony. The presiding adnministrative |aw judge
shall issue a witten ruling within fifteen days after the filing of
responses that provides the reasons for concluding that the noving party
did or did not provide a substantive issue or substantive issues in its
testinmony. The noving party nmay appeal the admnistrative |aw judge's
decision to the comm ssion through a request for interlocutory review
pursuant to the departnent's rules.

(b) Upon the granting of the notion by the adm nistrative |aw judge,
or of the request for interlocutory review by the conmi ssion, the iden-
tified substantive issue or issues nay be discussed in settl|enent nego-
tiations during the first sixty days after the formal comencenent of
settlenent negotiations. After sixty days have el apsed. disposition of
the substantive issues or issues shall be subject to the litigation

process only unless the noving party advises the parties, adm nistrative
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law judge, and commi ssion in witing that it waives its right to sever
the identified substantive issue or issues fromthe settlenent process
and agrees to allow discussion of such issues in settlenent negotiations
and potential inclusion in a joint proposal. Wiiving the right to sever
does not preclude the noving party from objecting to any provision
included in a filed joint proposal.

(c) As wused in this subdivision, the following terns shall have the
foll owi ng nmeani ngs:

(i) "Joint proposal"” shall nean a negotiated settlenent agreenent
signed by two or nore parties in a rate proceeding.
(ii) "Interlocutory review' shall nean a notion to the conm ssion

requesting review of a ruling by an adm nistrative |aw judge.

(iii) The "npving party" shall nean the party who seeks severance of
an issue or issues under this subdivision.

(iv) "Party" shall nmean any party to a conm ssion rate proceeding
other than the departnent or the utility.

(v) "Settlenent process" shall nean a set of fornal negotiations of
the parties organized by the departnent that is intended to resolve al
or sone of the issues in any rate proceeding and lead to a joint
proposal .

(vi) "Substantive issue" shall nean an issue in which testinpny by a
noving party contains allegations of facts or law, which, after further
devel opnent through the litigation process, including evidentiary hear-
ings, interrogatories or discovery, may be material to the resolution of
the issue in the recommended decision or final order. The intent of this
definition is to permit any allegation of fact wth any evidentiary
support or legal claimto neet this standard; where the issue concerns
at least in part a factual allegation, only conclusory assertions of
fact without any evidentiary support in the noving party's testinony are
not substantive.

8§ 3. Section 89-c of the public service law is amended by adding a new
subdivision 18 to read as foll ows:

18. (a) In any rate proceeding, any party nay seek to sever from
consideration in the settlenent process or inclusion in any joint
proposal any substantive issue that it discussed in its direct testinony
through a notion to the presiding adninistrative law judge that is filed
no later than ten days after the last permtted date for the filing of
reply testinony by parties. Such notion shall indicate the substantive
issue or issues for which the noving party seeks severance and the
related page nunbers in the noving party's testinony. Parties may file
responsive notions within ten days supporting or challenging the noving
party's assertion that it developed the identified substantive issue or
issues in its direct testinpny. The presiding admnistrative |aw judge
shall issue a witten ruling within fifteen days after the filing of
responses that provides the reasons for concluding that the noving party
did or did not provide a substantive issue or substantive issues inits
testinmony. The noving party may appeal the admnistrative law judge's
decision to the conmmission through a request for interlocutory review
pursuant to the departnent's rules.

(b) Upon the granting of the notion by the adnministrative law judge,
or of the request for interlocutory review by the conmi ssion, the iden-
tified substantive issue or issues may be discussed in settlenent nego-
tiations during the first sixty days after the fornmal commencenent of
settlenent negotiations. After sixty days have el apsed, disposition of
the substantive issues or issues shall be subject to the litigation

process only unless the noving party advises the parties, adm nistrative
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law judge, and conmission in witing that it waives its right to sever
the identified substantive issue or issues fromthe settlenent process
and agrees to allow discussion of such issues in settlenent negotiations
and potential inclusion in a joint proposal. Wiiving the right to sever
does not preclude the noving party from objecting to any provision
included in a filed joint proposal.

(c) As wused in this subdivision, the following terns shall have the
foll owi ng nmeani ngs:

(i) "Joint proposal"” shall nean a negotiated settlenent agreenent
signed by two or nore parties in a rate proceeding.
(ii) "Interlocutory review' shall nean a notion to the conm ssion

requesting review of a ruling by an adm nistrative |aw judge.

(iii) The "npving party" shall nean the party who seeks severance of
an issue or issues under this subdivision.

(iv) "Party" shall nmean any party to a conm ssion rate proceeding
other than the departnent or the utility.

(v) "Settlenent process” shall nean a set of formal negotiations of
the parties organized by the departnent that is intended to resolve al
or sone of the issues in any rate proceeding and lead to a joint
proposal .

(vi) "Substantive issue" shall nean an issue in which testinpny by a
noving party contains allegations of facts or law, which, after further
devel opnent through the litigation process, including evidentiary hear-
ings, interrogatories or discovery, may be material to the resolution of
the issue in the recomended decision or final order. The intent of this
definition is to permit any allegation of fact wth any evidentiary
support or legal claimto neet this standard; where the issue concerns
at least in part a factual allegation, only conclusory assertions of
fact without any evidentiary support in the noving party's testinony are
not substantive.

8§ 4. This act shall take effect on the one hundred twentieth day after
it shall have becone a law, and shall apply to public service comi ssion
proceedings initiated on or after such date. Effective imediately, the
addi tion, amendnent and/or repeal of any rule or regulation necessary
for the inplenentation of this act on its effective date are authorized
to be made and conpl eted on or before such effective date.




