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| N SENATE

Decenber 19, 2025

Introduced by Sens. MY, G ANARI S, KAVANAGH -- read tw ce and ordered
printed, and when printed to be comritted to the Conmittee on Rules --
recommitted to the Comrmittee on Consuner Protection in accordance with
Senate Rule 6, sec. 8 -- reported favorably from said conmittee,
ordered to first and second report, ordered to a third reading,
anmended and ordered reprinted, retaining its place in the order of
third readi ng

AN ACT to anend the general business law, in relation to prohibiting the
use of surveillance pricing

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Section 349-a of the general business law, as added by
section 1 of part X of chapter 58 of the |laws of 2025, is anended to
read as foll ows:

8§ 349-a. Pricing. 1. Definitions. As used in this section, the follow
ing ternms shall have the foll owi ng nmeanings:

(a) "Algorithm neans a conputational [autemated] process or system
that [uses—a—set] applies one or nore sets of rules, including rules
generated by a natural person or by a conputational process or system
to generate outputs based on inputs and/or to define a sequence of oper-
ations.

(b) "dear and conspicuous disclosure” neans disclosure in the same
medi um as, and provided on, at, or near and contenporaneous wth every
advertisement, display, inage, offer or announcenent of a price for
whi ch notice is required, using lettering and wording that is easily
vi si bl e and understandable to the average consuner.

(c) "Consumer" nmeans a natural person who is seeking or solicited to
purchase, |ease or receive a good or service for personal, famly or
household wuse in New York state or by an entity donmiciled in New York
state.

EXPLANATI ON--Matter in italics (underscored) is new, matter in brackets
[-] isoldlawto be omtted
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(d) "Personal data" neans any data that identifies or could reasonably
be linked, directly or indirectly, with a specific consunmer or device.
"Personal data" shall not include |ocation data that is used by a for-
hire vehicle as defined in section 19-502 of the adm nistrative code of
the city of New York or as otherwi se defined in local law or rule, or a
transportation network conpany vehicle as defined in section sixteen
hundred ninety-one of the vehicle and traffic law, solely to calculate
the fare based on mleage and trip duration between the passenger's
pi ckup and drop-off |ocations.

(e) "Dynamic pricing" neans pricing that fluctuates [dependent] auto-
matically depending on conditions based conpletely or in part on one or
nore algorithns, excluding price fluctuations based solely on bona fide
custom di scounts.

(f) [~Rersenalized—algorithmc] "Surveillance pricing" nmeans [édyramrc
N I I el I L g ot | - b
section] pricing set conpletely or in part by an algorithm that uses
personal data to offer different prices to different custoners for the
sane goods or services and does not include bona fide custom di scounts.

(g) "Bona fide discount" nmeans a genuine reduction in price that is
referred to as such to consuners. Entities nay reasonably interpret the
term "bona fide discount” to nmean a genuine reduction froma contenpora-
neous or recent reference price that is established absent of deceptive,
abusive and unfair practices as required by section three hundred
forty-nine of this article and 16 CFR 233.

(h) (i) "Bona fide custom discount" neans a bona fide discount
consistent with federal, state, and local anti-discrimnation |aws
offered by an entity:

(1) to a consunmer who affirmatively and knowingly enrolls in a |oyal-
ty., nmenbership or rewards program including but not limted to by sign-
ing up for a mailing list, registering for pronotional communication. or
participating in a pronotional event, provided the discount is given to
all menbers of such loyalty program

(2) that is based on a consuner's voluntary self-identification with a
broadly defined class of consuners including, but not limted to, mli-
tary veterans, active duty personnel, seniors, teachers, or enployees,
provided freely and knowingly by the consuner for the sole purpose of
receiving the discount, and is not derived or inferred by the entity
fromany other data;

(3) except in the case of the operator of an online marketpl ace, that
is based solely on a consuner's prior purchase history with such specif-
ic entity, provided that such prior purchase history data is not paired
conbi ned, or cross-referenced with any other consuner data; or

(4) in the case of the operator of an online nmarketplace, based solely
on a consuner's prior purchase history with the sane i ndependent., third-
party entity offering the good or service to which the bona fide
discount is applied, provided that such prior purchase history data is
not paired, conbined, or cross-referenced with any other personal data,
including but not limted to data held by such operator of such online
mar ket pl ace related to any other third-party entities, and such opera-
tor's own transaction data where such operator also offers goods and
services.

(ii) "Bona fide customdiscount"” does not include any reduction or
change in reference price based on personal data other than persona
data identified in subparagraph (i) of this paragraph.

(i) "Reference price" neans the actual anmpunt a consuner is required
to pay for any good or service, including mandatory fees or charges
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necessary to receive such good or service except taxes or fees inposed
by a government, that is openly and actively offered to the public in

regul ar course of business for a reasonably substantial and recent peri-
od of tine.

(j) "Consuner price" neans the reference price with adjustnents based
on bona fide discounts., including sales., coupons, pronotions or other

di scounts except bona fide custom di scounts.
(k) "Online marketplace" neans a public or sem -public website, online

service, online application, nobile application or other electronically
based or accessed platformthrough which a consuner in New York state
engages in_ the sale, purchase, paynent, storage, shipping, or delivery
of a good or service that allow for, facilitates, or enables independ-
ent, third-party entities to engage in the sale, purchase, paynent,
storage, shipping, or delivery of a good or service to a consuner in New
York state.

(1) "Independent, third-party entity" neans any entity that engages in
the sale, purchase, paynent, storage, shipping, or delivery of goods or
services to a consuner in New York state through an online narketpl ace

(m "Entity" means any natural person, firm organization, partner-
shi p, association, corporation, or any other entity domiciled or doing
busi ness in New York state.

(n) "Service provider" nmeans any person or entity that acts on behalf
of an entity subject to this section.

2. [Any] Prohibition on certain pricing practices.

(a) No entity [

service provider shall set or adjust the reference price or consuner

price of a good using surveillance pricing, directly or indirectly, to a
consuner.

(b) No entity or service provider shall advertise, pronpte, label or
publish a statenent., display. inage, offer or announcenent using
surveillance pricing to a consuner.

(c) No entity or service provider shall collect., wuse, sell, retain,

share for valuable consideration, or disclose personal data for the
purpose of facilitating surveillance pricing to a consuner.

(d) No entity or service provider shall offer a bona fide custom
discount without clearly and conspicuously disclosing any eligibility
conditions or criteria for receiving or earning a bona fide custom
di scount prior to offering the consuner such discount.

(e) No entity or service provider shall offer a bona fide custom
di scount unl ess such discount is offered uniformy to any consuner who
neets the disclosed eligibility conditions or criteria.

(f) Any entity or service provider that uses dynamc pricing to vary
the price of any good or service nore than once in a twenty-four hour
period shall clearly and conspicuously disclose the use of such dynanic
pricing, the frequency with which price changes nmy occur, and the
conditions that factor into the current dynam c pricing.

3. Exceptions. Nothing in this section shall apply to:
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(a) A person, firm partnership, association, or corporation, or agent
or enployee thereof, who or that is subject to the insurance |aw or
regul ati ons promul gat ed t hereunder.

(b) Any financial institution or affiliate of a financial institution,
all as defined in 15 U S.C. 6809, to the extent that_.

(i) the financial institution or affiliate is subject to Title V of
the Gramm Leach Bliley Act (15 U.S.C. § 6801, et seq., as anended) and
the rules and i nplenenting regul ati ons pronul gated thereunder; and

(ii) the good or service the financial institution or affiliate offers
or provides is based in whole or in part on the consuner's credit risk
based on the consuner's personal data.

(c) Afinancial institution as defined in subsection (f) of section
eight hundred one of the financial services law (i) to the extent that
such financial institution is subject to article eight of the financia
services law and the rules and inplenenting regulations promul gated
thereunder; and (ii) where the good or service the financial institution
offers or provides is based in whole or in part on the consuner's credit
ri sk based on the consuner's personal data

(d) [Ahp#+Ge—%haL—+s——e#Le#ed——%e——g——9ensHne#——Mhe——has——an——e*Ls%Lng

] Pricing required or expressly authorized

by federal or state |aw

(e) This section shall not affect prices or bona fide discounts set by
entities except to prohibit surveillance pricing and require disclosures
related to dynamic pricing in certain cases as set forth herein.

4. Enforcenent. [\Wsere—the—attornrey—general—shall—have—+reason—to

each—w-elatien—-| (@) Any person in violation of this section shall be
subject to the renedies and penalties available pursuant to section
three hundred forty-nine of this article and, in addition, shall be
subject to a supplenental civil penalty of not nore than five thousand
dollars for the first violation, and twenty thousand dollars for each
subsequent violation, or the profits earned by violating this section

whi chever is greater, which may be recovered in a civil action brought
by the attorney general. Wienever a court determnes that a violation of
this section has occurred, the court may inpose any other civil penalty
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and/ or renedy deened appropriate by the court. Cvil penalties inposed
under this section and recovered by the attorney general shall be used
to enforce consuner protection and data privacy.

(b) The provisions of this section may be enforced concurrently by the
director of a nunicipal consuner affairs office, or by the town attor-
ney, city corporation counsel, or other lawfully designated enforcenent
officer of a nmunicipality or local governnent, and all nonies collected
thereunder shall be retained by such nunicipality or |ocal governnent.

(c) This section shall apply to all acts declared to be unlawful under
this section, whether or not subject to any other law of this state, and
shall not supersede, anend or repeal any other law of this state under
which the attorney general is authorized to take any action or conduct
any inquiry.

(d) The renedies provided by this section shall be in addition to any
other lawful renedy avail able.

5. The attorney general may promulgate such rules and regul ations as
are necessary to effectuate and enforce the provisions of this section.

6. Construction. This section shall not be construed to Ilimt any
other crimmnal or civil liability such entity nmay be subject to under
I aw.

8§ 2. Severability. If any clause, sentence, paragraph, subdivision,
section, or part of this act shall be adjudged by any court of conpetent
jurisdiction to be invalid, such judgnent shall not affect, inpair, or
i nval i date the renmi nder thereof, but shall be confined in its operation
to the clause, sentence, paragraph, subdivision, section, or part there-
of directly involved in the controversy in which such judgnment shal
have been rendered. It is hereby declared to be the intent of the |egis-
lature that this act would have been enacted even if such invalid
provi sions had not been included herein

8§ 3. This act shall take effect on the one hundred eightieth day after
it shall have becone a law. Effective imediately, the addition, anend-
ment and/or repeal of any rule or regulation necessary for the inplenen-
tation of this act on its effective date are authorized to be nmade and
compl eted on or before such effective date.



