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printed to be conmitted to the Committee on Judiciary -- reconmitted
to the Cormittee on Judiciary in accordance with Senate Rule 6, sec. 8
-- conmittee discharged, bill anended, ordered reprinted as anended

and recommtted to said conm ttee

AN ACT to anend the court of clainse act, in relation to clains for
unj ust convi ction and i nprisonnent

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Section 8-b of the court of clains act, as added by chapter
1009 of the laws of 1984, subdivision 2 as amended by chapter 210 of the
| aws of 2007, is anended to read as foll ows:

8§ 8-b. Cains for unjust conviction and inprisonnment. 1. The |egisla-
ture finds and declares that innocent persons who have been wongly
convicted of crimes and subsequently inprisoned have been frustrated in
seeking legal redress due to a variety of substantive and technica
obstacles in the law and that such persons should have an available
avenue of redress over and above the existing tort renmedies to seek
conpensation for damages. The legislature intends by enactnent of the
provisions of this section that those innocent persons who can denon-
strate by <clear and convincing evidence that they were unjustly
convicted and inprisoned be able to recover danages against the state.
In light of the substantial burden of proof that nust be carried by such
persons, it is the intent of the legislature that the court, in exercis-
ing its discretion as pernitted by | aw regardi ng the wei ght and adm ssi -
bility of evidence submitted pursuant to this section, shall, in the
interest of justice, give due consideration to difficulties of proof
caused by the passage of tine, the death or unavailability of wtnesses,
the destruction of evidence or other factors not caused by such persons
or those acting on their behalf.

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
[-] is old lawto be onmitted
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2. Any person convicted and subsequently inprisoned for one or nore
felonies or m sdeneanors agai nst the state which [he] such person did
not commit may, under the conditions hereinafter provided, present a
claimfor damages against the state. In scheduling court appearances and
filing deadlines, the court shall give docket priority at each stage of
the proceeding to such clains for damages under this subdivision where
the claimant asserts proof of innocence through DNA evidence. Any
adj ournnments granted in the course of such a proceedi ng should be for as
short a time as is practicable.

3. In order to present the claimfor unjust conviction and inprison-
ment, claimant nust establish by docunentary evi dence that:

(a) [Be—has] they have been convicted of one or nore felonies or
m sdemeanors agai nst the state and subsequently sentenced to a term of
i mprisonnment, and has served all or any part of the sentence; and

(b) (i) [he—has] they have been pardoned upon the ground of innocence
of the crime or crines for which [he—was] they were sentenced and which
are the grounds for the conplaint; or (ii) [hs] their judgnment of
conviction was reversed or vacated, and the accusatory instrunent
dismssed or, if a new trial was ordered, either [he—was] they were
found not guilty at the new trial or [he—was] they were not retried and
the accusatory instrument disnissed; provided that the judgenent of
conviction was reversed or vacated, and the accusatory instrument was
di sm ssed, on any of the follow ng grounds: (A) paragraph (a), (b), (c),
(e) or (g) of subdivision one of section 440.10 of the crininal proce-
dure law, or (B) subdivision one (where based upon grounds set forth in
item (A) hereof), two, three (where the count dism ssed was the sole
basis for the inprisonment conplained of) or five of section 470.20 of
the crimnal procedure law, or (C) conparabl e provisions of the former
code of crimnal procedure or subsequent law;, or (D) the statute, or
application thereof, on which the accusatory instrunent was based
violated the constitution of the United States or the state of New York;.
or they have had one or nore felonies and m sdeneanors dismissed wth
prejudice following serving all or part of the sentence; and

(c) [h+s] their claimis not tinme-barred by the provisions of subdivi-
sion seven of this section.

4. The claim shall state facts in sufficient detail to permt the
court to find that claimant is likely to succeed at trial 1in proving
that (a) [he] they did not commit any of the acts charged in the accusa-
tory instrument or conviction or [his] their acts or onissions charged
in the accusatory instrunment or conviction did not constitute a felony
or m sdenmeanor against the state, and (b) [he] they did not by [hs]
their own conduct cause or bring about [his] their conviction. The claim
shall be verified by the claimant. |If the court finds after reading the
claim that claimant is not likely to succeed at trial, it shall dismss
the claim either on its own notion or on the notion of the state.

5. In order to obtain a judgment in [his] their favor, claimnt nust
prove by clear and convincing evidence that:

(a) [he—has] they have been convicted of one or nore felonies or
m sdeneanors agai hst the state and subsequently sentenced to a term of
i mprisonnment, and has served all or any part of the sentence; and

(b) (i) [he—has] they have been pardoned upon the ground of innocence
of the crinme or crimes for which [he—was] they were sentenced and which
are the grounds for the conplaint; or (ii) [his] their judgnment of
conviction was reversed or vacated, and the accusatory instrunent
dismssed or, if a new trial was ordered, either [he—was] they were
found not guilty at the newtrial or [he—was] they were not retried and




OCoO~NOUIRWN P

S. 8013--A 3

the accusatory instrunment dismssed; provided that the judgenent of
conviction was reversed or vacated, and the accusatory instrument was
di sm ssed, on any of the follow ng grounds: (A) paragraph (a), (b), (c),
(e) or (g) of subdivision one of section 440.10 of the crininal proce-
dure law, or (B) subdivision one (where based upon grounds set forth in
item (A hereof), two, three (where the count disnissed was the sole
basis for the inprisonment conplained of) or five of section 470.20 of
the crimnal procedure law, or (C) conparable provisions of the forner
code of crimnal procedure or subsequent law, or (D) the statute, or
application thereof, on which the accusatory instrunent was based
violated the constitution of the United States or the state of New York;_
or they have had one or nore felonies and nisdeneanors disnmissed with
prejudice followi ng serving all or part of the sentence; and

(c) [he] they did not commt any of the acts charged in the accusatory
instrunent or conviction that caused their incarceration or [his] their
acts or omi ssions charged in the accusatory instrunent or conviction did
not constitute a felony or m sdeneanor against the state; and

(d) [he] they did not by [his] their own conduct cause or bring about
[hs] their conviction by pleading guilty to the crinme that caused their
incarceration.

6. If the court finds that the claimant is entitled to a judgnent, it
shal |l award damages in such sum of noney as the court determnes will
fairly and reasonably conpensate [hiA] them

7. Any person claimng conpensation under this section based on a
pardon that was granted before the effective date of this section or the
di sm ssal of an accusatory instrument or conviction that occurred before
the effective date of this section shall file [his] their claim within
[twe] five vyears after the effective date of this section. Any person
cl ai m ng conpensation under this section based on a pardon that was
granted on or after the effective date of this section or the dism ssal
of an accusatory instrunment or conviction that occurred on or after the
effective date of this section shall file [his] their claimw thin [+ws]
five years after the pardon or dism ssal

8§ 2. This act shall take effect inmediately.




