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STATE OF NEW YORK

4635

2025- 2026 Regul ar Sessi ons

| N SENATE

February 10, 2025

Introduced by Sen. WEIK -- read twice and ordered printed, and when
printed to be conmitted to the Committee on Crinme Victins, Cine and
Correction

AN ACT to anend the executive law and the penal law, in relation to
providing for the return of persons to custody for violations of
conditions of presunptive release, parole, conditional release or
post -rel ease supervision; and to repeal certain provisions of such
laws relating thereto

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Subdivisions 5, 6, 7, and 8 of section 259 of the executive
| aw ar e REPEALED.

§ 2. Subdivision 4 of section 70.40 of the penal |awis REPEALED

8 3. Subdivision 3 of section 70.40 of the penal law, as anended by
chapter 427 of the laws of 2021, is amended to read as foll ows:

3. Delinquency. (a) Wwen a person is alleged to have violated the
terns of presunptive release or parole [by—absconrding-] and the state
board of parole has declared such person to be delinquent, the declara-
tion of delinquency shall interrupt the person's sentence as of the date
of the dellnquency and such |nterrupt|on shaII continue unt|I the
[ . 4
eL—%he—e*eeutLen—ei—a—Me##anL———Mh#@h@#@#——Ls——fﬁw444¥J return of the
person to an institution under the jurisdiction of the state departnent
of corrections and comunity supervision.

(b) Wien a person is alleged to have violated the terns of [his—eo+
her] such person's conditional rel ease or post-rel ease supervision [by
absecondi-Ag] and has been decl ared delinquent by the parole board or the
|l ocal conditional release conm ssion having supervision over such
person, the declaration of delinquency shall interrupt the period of
supervision or post-rel ease supervision as of the date of the delinquen-
cy. For a conditional release, such interruption shall continue until

EXPLANATI ON--Matter in italics (underscored) is new, matter in brackets
[-] isoldlawto be omtted
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the [elecasee—s—appodianse——-——oshense—to——no-co—oi—rolaion—eor—Iihe
date—ot—the—eoxecution—ol—a—vworrant—whi-chever s —ear-eor] return of the
person to the institution fromwhich such person was released or, if

such person was released froman institution under the jurisdiction of
the state departnent of corrections and conmunity supervision, to an
institution under the jurisdiction of the department. Upon such return

the person shall resune service of such person's sentence. For a person

rel eased to post-rel ease supervision, the provisions of section 70.45 of
this article shall apply.
(c) Any tlne spent by a person in custody fromthe time of [exesution

LMB—hHnd4ed—L+L%y—n+ne—+—e¥—+he—e*eea%+¥e~+éwq dellnquency to the time

service of the sentence resunes shall be credited against the termor
maxi mum term of the interrupted sentence, provided

(i) that such custody was due to an arrest or surrender based upon the
del i nquency; or

(ii) that such custody arose froman arrest on another charge which
culmnated in a dismissal or an acquittal; or

(iii) that such custody arose froman arrest on another charge which
culmnated in a conviction, but in such case, if a sentence of inprison-
ment was inposed, the credit allowed shall be limted to the portion of
the time spent in custody that exceeds the period, termor maxi numterm
of inprisonnent inposed for such conviction

8§ 4. Paragraph (d) of subdivision 5 of section 70.45 of the penal |aw,
as anended by chapter 427 of the laws of 2021, is anended to read as
fol | ows:

(d) Wen a person is alleged to have violated a condition of post-re-
| ease supervision [ by—absconding] and the departnent of corrections and
comuni ty supervision has declared such person to be delinquent: (i) the
declaration of delinquency shall interrupt the period of post-rel ease
supervision; (ii) such interruption shall continue until the person is
restored to post-rel ease supervision; (iii) if the person is restored to
post-rel ease supervision wthout being returned to the departnent of
corrections and community supervision, any tine spent in custody from
the date of delinquency until restoration to post-rel ease supervision
shall first be credited to the maxi mum or aggregate maxi numterm of the
sentence or sentences of inprisonment, but only to the extent authorized
by subdivision three of section 70.40 of this article. Any tine spent
in custody solely pursuant to such delinquency after conpletion of the
maxi mum or aggregate maxi numterm of the sentence or sentences of inpri-
sonnment shall be credited to the period of post-rel ease supervision, if
any; and (iv) if the person is ordered returned to the departnent of
corrections and conmunity supervision, the person shall be required to
serve the time assessnent before being re-released to post-release

superV|S|on [ H—the——peorson—s—detalned—purstant—te—paragragh—ta—et-
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the event the balance of the remaining period of post-rel ease super-

vision is six nonths or less, such tinme assessnent nmay be up to six
nmonths unless a longer period is authorized pursuant to subdivision one
of this section. The tinme assessnment shall conmence upon the issuance of
a determnation after a final hearing that the person has violated one
or mnore conditions of supervision. Wile serving such assessnent, the
person shall not receive any good behavi or allowance pursuant to section
ei ght hundred three of the correction | aw Any time spent in custody
from the date of delinquency wuntil return to the departnent of
corrections and community supervision shall first be credited to the
maxi mum or aggregate maxi numterm of the sentence or sentences of inpri-
sonment, but only to the extent authorized by subdivision three of
section 70.40 of this article. The maxi mnum or aggregate maxi numterm of
the sentence or sentences of inprisonnent shall run while the person is
serving such tine assessment in the custody of the departnent of
corrections and comunity supervision. Any tinme spent in custody solely
pursuant to such delinquency after conpletion of the nmaxi num or aggre-
gate maxi mumterm of the sentence or sentences of inprisonnent shall be
credited to the period of post-rel ease supervision, if any.

8§ 5. Subparagraphs (iv), (v), (vi), (vii) and (viii) of paragraph (a)
of subdivision 3 of section 259-i of the executive | aw are REPEALED

8§ 6. Subpar agraph (i) of paragraph (a) of subdivision 3 of section
259-i of the executive law, as anended by chapter 427 of the laws of
2021, is amended to read as foll ows:

(i) If the parole officer having charge of a presunptively rel eased,
parol ed or conditionally rel eased person or a person released to post-
rel ease supervision or a person received under the uniformact for out-
of -state parol ee supervision shall have [p+roebable] reasonable cause to
believe that such person has [ecerrtted—a—technical—rolation] |lapsed
into crimnal ways or conpany, or has violated one or nore conditions of
such person's presunptive release, parole, conditional release or post-
rel ease supervision, such parole officer shall report such fact to a

menber of the board, or to any officer of the departnent designated by

t he bpard, and thereupon [a—MF+LLen—ne++ee—eL—¥+o+ak+en—nay—be—+ssued
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a——neL+Ge—eL—¥+eLat+en—nay—be—+ssued—e#] a warrant nmay be |ssued for t he

retak|ng of such person and for [his] such person's tenporary detention
in accordance wth the rules of the board] —Hewever—if—a—+eleasee]
unl ess such person has been deternmined to be currently unfit to proceed
totrial or is currently subject to a tenporary or final order of obser-
vation pursuant to article seven hundred thirty of the crininal proce-
dure law, in which case no [wnetice—of—iolation—er] warrant shall be
i ssued. The |[issdapnce of a notice of violation—service of a notice of
Y -aA—s e H--e—at—a—he—ce—of—desi-Sioh——and—the] retaking and
detention of any such person [#fe+r—whoma—war+rant—has—been—issuedpLst—

| ] may be further regulated by rules and regu-
lations of the department not inconsistent with this article. A warrant
i ssued pursuant to this section shall constitute sufficient authority to
t he superintendent or other person in charge of any jail, penitentiary,
lockup or detention pen to whomit is delivered to hold in tenporary

detention the person named therein [pend+ng——a——peeegn+zanee——heap+ng

Fs—tawful—pursyant —to the laws of New York]; exceot that a marrant

issued with respect to a person who has been released on nedical parole
pursuant to section two hundred fifty-nine-r of this article and whose
parole is being revoked pursuant to paragraph (h) of subdivision four of
such section shall constitute authority for the imediate placenent of
the parolee only into inprisonnent in the custody of the departnent to
hold in tenporary detention. A warrant issued pursuant to this section
shall also constitute sufficient authority to the person in charge of a
drug treatnment canpus, as defined in subdivision twenty of section two
of the <correction law, to hold the person naned therein, in accordance
with the procedural requirenents of this section, for a period of at
least ninety days to conplete an intensive drug treatnent program
nmandat ed by the board as an alternative to presunptive release or parole
or conditional release revocation, or the revocation of post-release
supervision, and shall also constitute sufficient authority for return
of the person naned therein to local custody to hold in tenporary
detention for further revocation proceedings in the event said person
does not successfully conplete the intensive drug treatnent program The
board's rules shall provide for cancellation of delinquency and restora-
tion to supervision upon the successful conpletion of the program

8§ 7. Subparagraphs (ix) and (x) of paragraph (c) of subdivision 3 of
section 259-i of the executive | aw are REPEALED

8§ 8. Subparagraphs (i), (ii), (iii), and (iv) of paragraph (c) of
subdi vision 3 of section 259-i of the executive |aw, as anended by chap-
ter 427 of the laws of 2021, are anended to read as follows:
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Wt hin f|fteen days after the marrant f or retaklnq and tenporary
detention has been executed, unless the rel easee has been convicted of a
new crine committed while under presunptive release, parole, conditiona

rel ease or post-rel ease supervision, the board of parole shall afford
the alleged presunptive release, parole, conditional release or post-re-
| ease supervision violator a prelinmnary revocation hearing before a
hearing officer designated by the board of parole. Such hearing officer

shall not have had any prior supervisory involvenent over the alleged
viol ator.
(ii) The prelimnary presunptive rel ease, parole, conditional release

or post-release superV|S|on revocatlon hearlng shaII be [ schedulcd—and

H-enal—faciHty—Ffor—such—hearnrg] conducted at an appropriate correc-
tional facility, or such other place reasonably close to the area in

which the alleged violation occurred as the board nmay designate.
(|||) The al | eged V|olator shal |, [at—the—tire—a—notico—or——violation
i iag] within three days of
the execution of the warrant, be given witten notice of the tine, place

and purpose of the [p;e++n+nap¥] hear i ng[ —e+—+—nRo—prelimrRary—hearing
s—reguiredpursuant to this sectiogn—of the final revocation—hearing]

unless such alleged violator is detained pursuant to the provisions of

paragraph (a) of this subdivision. In those instances, the alleqged
violator wll be given witten notice of the tinme, place and purpose of
the hearing within five days of the execution of the warrant. The notice

shall state what conditions of [eemwuridy] presunptive release, parole,
conditional release or post-release supervision are alleged to have been
violated, and in what manner; that such person shall have the right to
appear and speak in [his—e+—her] such person's own behal f; that [he—o+
she] such person shall have the right to introduce letters and docu-
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nments; that [he—er—she] such person nay present w tnesses who can give
relevant information to the hearing officer[+—that—-he—or—she—has—the

]. Adverse
w tnesses may be conpelled to attend the prelrnrnary hearing unl ess the
prisoner has been convicted of a newcrine while on supervision or
unl ess the hearing officer finds good cause for their non-attendance. As
far as practicable or feasible, any additional docunents having been
collected or prepared that [are—+elevant—to] support the charge shall be
delivered to the alleged violator.

(iv) The prelimnary hearing shall be scheduled to take place no |ater
than fifteen days fromthe date of execution of the warrant. The stand-
ard of proof at the prelimnary hearing shall be [a—prependerance—of—the
evi-dence] probable cause to believe that the |[releasee] presunptive
rel easee, parolee, conditional releasee or person under post-rel ease

supervi sion has violated one or nore conditions of [his—e+—her—ecorrthi—
3] such person's presunptive release, parole, conditional release or
post -rel ease supervision in an inportant respect. Proof of conviction of
a crrne connrtted mhrle under supervrsron shaII constltute [pr+na——¥ae+e

. pr oba-
bl e cause for the purposes of thrs [subparagraph] sectron

8 9. Paragraph (f) of subdivision 3 of section 259-i of the executive
law, as anended by chapter 427 of the | aws of 2021, is anmended to read
as follows:

G- Rerocation hearings shall be scheduled to be held wthin ninety

days of the probable cause determ nation. However, if an alleged viola-
tor requests and receives any postponenent of [his—e+—her] such alleged
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violator's revocation hearing, or consents to a postponed revocation
proceeding initiated by the board, or if an alleged violator, by [his]
such alleged violator's actions otherw se precludes the pronpt conduct
of such proceedings, the tine limt nay be extended.

(ii) The revocation hearing shall be conducted by a presiding officer
who may be a menber or a hearing officer designated by the board in
accordance with rules of the board.

(iii) Both the alleged violator and an attorney who has filed a notice
of appearance on [his—o+—her] such alleged violator's behalf in accord-
ance with the rules of the board of parole shall be given witten notice
of the date, place and tinme of the hearing [pwsuant—to—subparagraph
Ho—of—paragraph—c)—ofthis——subdiv-sion] as soon as possible but at

|l east fourteen days prior to the scheduled date

(iv) The alleged violator shall be given witten notice of the rights
enunerated in subparagraph (iii) of paragraph (c) of this subdivision as
well as of [his—er—her] such alleged violator's right to present mti-
gating evidence relevant to restoration to presunptive rel ease, parole,
conditional release or post-release supervision and [his—e+—her] such
alleged violator's right to counsel

(v) The alleged violator shall [heve—a—+ight—te] be pernmtted repre-
sentation by counsel at the revocation hearing. In any case, including
when a superior court is called upon to evaluate the capacity of an
al l eged violator in a parole revocation proceedi ng, where such person is
financially wunable to retain counsel, the crimnal court of the city of
New York, the county court or district court in the county where the
violation is alleged to have occurred or where the hearing is held,
shal | assign counsel in accordance with the county or <city plan for
representation placed in operation pursuant to article eighteen-B of the
county | aw. [ Ho—e+—she] Such alleged violator shall have the right to
confront and cross-exanm ne adverse w tnesses, unless there is good cause
for their non-attendance as determ ned by the presiding officer; present
wi t nesses and docunentary evidence in defense of the charges; and pres-
ent witnesses and docunentary evidence relevant to the question whet her
reincarceration of the alleged violator is appropriate.

(vi) At the revocation hearing, the charges shall be read and the
alleged violator shall be permitted to plead not guilty, guilty, guilty
with explanation or to stand mute. As to each charge, evidence shall be

i ntroduced through w tnesses and docunents, if any, in support of that
charge. At the conclusion of each witness's direct testinony, [he—o
she] such alleged violator shall be nade avail able for cross-exam na-
tion. If the alleged violator intends to present a defense to the charg-
es or to present evidence of mtigating circunstances, the alleged
violator shall do so after presentation of all the evidence in support
of a violation of presunptive release, parole, <conditional release or
post -rel ease supervi si on.

(vii) Al persons giving evidence at the revocation hearing shall be
sworn before giving any testinmony as provided by | aw.

(viii) At the conclusion of the hearing the presiding officer my
sustain any or all of the violation charges or may dism ss any or al
viol ation charges. [He—e+—she] Such presiding officer my sustain a

yiolat!on charge only if the charge is sgpported by [ ¢lear—and—cenvine—

wiolation] a Dreoonderanée of the evidence adduced
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(ix) If the presiding officer is not satisfied that there is [&lear
ahd—cenvneing] a preponderance of evidence in support of the violation,
[ he—e+—she] such presiding officer shall disniss the violation, cancel
the delinquency and restore the person to presunptive rel ease, parole,
condi tional release or post-rel ease supervision

(x) If the presiding officer is satisfied that there is [elear—and
convi-hecinrg] a  preponderance of evidence that the alleged violator

violated one or nore conditions of release in an inportant respect, [he
er—she] such presiding officer shall so find. [Fer—each—sustai-ned—tech~

-] For each violation so found, the presiding officer may (A
direct that the [+eleasee] presunptive releasee, parolee, conditiona
releasee or person serving a period of post-release supervision be
restored to supervision; (B) as an alternative to reincarceration
direct the |[releasee—receive—tre-—entry services—i-A—thecompupiby—trom
gual-if-ed—nonprofit—agencies—or] presunptive rel easee, parolee, condi-
tional releasee, or person serving a period of post-rel ease supervision
to be placed in a parole transition facility for a period not to exceed
one hundred eighty days and subsequent restoration to supervision; (O
in the case of presunptive rel easees, parolees or conditional releasees
direct the violator's reincarceration and [fe+—rertechnical—olations]
fix a date for consideration by the board for re-rel ease on presunptive
rel ease, or parole or conditional release, as the case may be; or (D)
[ For—neon—technical—wielatiens] in the case of persons released to a
period of post-rel ease supervision, direct the violator's reincarcera-
tion up to the balance of the renaining period of post-rel ease super-
vision, not to exceed five years; provided, however, that a defendant
serving a termof post-release supervision for a conviction of a felony
sex of fense defined in section 70.80 of the penal |aw rmay be subject to
a further period of inprisonment up to the balance of the remaining

period of post-release superV|S|on[———shaLL———appLy———ioL———Leehn+saL
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shall—be—sooner]|. For the violator serving an indeterm nate sentence who
whil e re-incarcerated has not been found by the departnent to have
commtted a serious disciplinary infraction, such violator shall be
re-rel eased on the date fixed at the revocation hearing. For the viola-
tor serving an indeterm nate sentence who has been found by the depart-
ment to have commtted a serious disciplinary infraction while re-incar-
cerated, the departnent shall refer the violator to the board for
consideration for re-release to comunity supervision. Upon such refer-
ral the board may wai ve the personal interview between a nmenber or
menbers of the board and the violator to determine the suitability for
re-rel ease when the board directs that the violator be re-rel eased upon
expiration of the tinme assessnment. The board shall retain the authority
to suspend the date fixed for re-rel ease based on the violator's comm s-
sion of a serious disciplinary infraction and shall in such case require
a personal interview be conducted within a reasonable time between a
panel of menbers of the board and the violator to determne suitability
for re-release. If an interviewis required, the board shall notify the
violator in advance of the date and tinme of such interview in accordance
with the rules and regul ati ons of the board.
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[6=] (xi) If +the presiding officer sustains any violations, such
of ficer nust prepare a witten statenent, to be nade available to the
al | eged vi ol ator and [his—e+—her] such alleged violator's counsel, indi-
cating the evidence relied upon and the reasons for revoking presunptive
rel ease, parole, conditional release or post-release supervision, and
for the disposition nmade. The presiding officer shall also advise the
alleged violator in a witten statement that revocation will result in
|l oss of the right to vote while [he—er—she] such alleged violator is
serving the remainder of [his—e+her] such alleged violator's felony
sentence in a correctional facility and that the right to vote wll be
restored upon [his—e+—her] such alleged violator's rel ease.

[6e4] (xii) If at any time during a revocation proceeding the all eged
violator, [his—e+—her] such alleged violator's counsel, or an enpl oyee
of the departnent contends, or if it reasonably appears to the hearing
officer, that the alleged violator is an incapacitated person as that
termis defined in subdivision one of section 730.10 of the crimnal
procedure law and no judicial determnation has been nmade that the
all eged violator is an incapacitated person, the revocation proceeding
shall be tenporarily stayed until the superior court determ nes whet her
or not the person is fit to proceed. The matter shall be pronmptly
referred to the superior court for determination of the alleged viola-
tor's fitness to proceed in a manner consistent with the provisions of
article seven hundred thirty of the crimnal procedure |aw, provided
however that the superior court shall immediately appoint counsel for
any unrepresented alleged violator eligible for appointed counsel under
subparagraph (v) of this paragraph. The court shall decide whether or
not the alleged violator is incapacitated within thirty days of the
referral fromthe hearing officer. If the court determnes that the
alleged violator is not an incapacitated person, the court shall order
that the matter be returned to the board of parole for continuation and
disposition of the revocation proceeding. |If the court determ nes that
the alleged violator is an incapacitated person and if no felony charges
are pendi ng against the alleged violator, the court shall issue a fina
order of observation comritting such person to the custody of the
comm ssi oner of mental health or the conm ssioner of devel opnental disa-
bilities for care and treatnent in an appropriate institution in a
manner consistent with subdivision one of section 730.40 of the crimnal
procedure law. If a final order of observation has been issued pursuant
to this section, the hearing officer shall disnmiss the violation charges
and such dism ssal shall act as a bar to any further proceeding under
this section against the alleged violator for such violations. If felony
crimnal charges are pending at any tine against an alleged violator who
has been referred to superior court for a fitness evaluation but before
a determnation of fitness has been nade pursuant to this section, the
court shall decide whether or not the alleged violator is incapacitated
pursuant to article seven hundred thirty of the crimnal procedure |aw
and the revocation proceedi ng shall be held in abeyance until such deci-
sion has been reached. The hearing officer shall adopt the capacity
finding of the court and either term nate the revocation process if an
order of observation has been nmade by the court or proceed with the
revocation hearing if the alleged violator has been found not to be an
i ncapaci t ated person.

8 10. Subdivision 4-a of section 259-i of +the executive lawis
REPEALED.

8§ 11. Subdivision 9 of section 259-i of the executive | aw i s REPEALED.

8§ 12. This act shall take effect immediately.




