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2025- 2026 Regul ar Sessi ons

| N SENATE

(Prefil ed)
January 8, 2025

Introduced by Sen. BAILEY -- read twice and ordered printed, and when
printed to be conmitted to the Conmittee on Codes

AN ACT to anend the crimnal procedure law, in relation to confidential
i nformants

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. The crimnal procedure law is anmended by adding a new
section 60.23 to read as foll ows:

8§ 60.23 Rules of evidence; confidential infornants.

1. As used in this section, the following terns shall have the
fol l owi ng neani ngs:

(a) "Confidential informant"” neans a person who cooperates with a |aw
enf orcenment agency confidentially in order to protect the person or the
agency's intelligence gathering or investigative efforts and:

(i) Seeks to avoid arrest or prosecution for a crinme, or nitigate
puni shnment for a crine in which a sentence will be or has been inposed
and

(ii) Is able, by reason of their famliarity or close association with
suspected crimnals, to:

(A) Make a controlled buy or controlled sale of contraband, controlled
substances, or other itens that are material to a crimnal investi-
gati on;

(B) Supply reqgular or constant information about suspected or actua
crimnal activities to a |aw enforcenent agency; or

(C) Oherwi se provide infornmation inportant to ongoing crinnal intel-
ligence gathering or crimnal investigative efforts.

(b) "Controlled buy" neans the purchase of contraband, controlled
substances, or other itens that are material to a crinmnal investigation
from a target offender which is initiated, nmanaged, overseen or partic-
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ipated in by |law enforcenent personnel with the knowl edge of a confiden-
tial informant.

(c) "Controlled sale" neans the sale of contraband, controlled
substances, or other itens that are material to a crimnal investigation
to a target offender which is initiated, managed, overseen, or partic-
ipated in by |law enforcenent personnel with the know edge of a confi den-
tial informant.

(d) "Law enforcenent agency" neans any agency having a prinmary m ssion
of preventing and detecting crinme and the enforcenent of the penal
crimnal, traffic, or highway laws of the state and that in furtherance
of that prinmary mssion enploys | aw enforcenent officers.

(e) "Target offender" neans the person suspected by | aw enforcenent
personnel to be inplicated in crimnal acts by the activities of a
confidential infornmant.

2. A law enforcenent agency that uses confidential informants shall

(a) Inform each person who is requested to serve as a confidenti al
informant that the agency cannot prom se inducenents such as a grant of
inmunity, dropped or reduced charges, or reduced sentences or placenent
on probation in exchange for serving as a confidential informant.

(b) Informeach person who is requested to serve as a confidential
informant that the value of such person's assistance as a confidential
informant and any effect that assistance nmay have on pending crimnal
matters can be determned only by the appropriate legal authority.

(c) Each person who is solicited to act as a confidential infornant
nust be given the opportunity to consult wth legal counsel before
entering into a substantial assistance agreenent. If the person is not
represented by | egal counsel at the tine of the solicitation, the [|aw
enf orcenent agency nust advise the person of their right to consult with
|l egal counsel before entering into the substantial assistance agreenent.

(d) Ensure that all personnel who are involved in the use or recruit-
nent of confidential informants are trained in the | aw enforcenent agen-
cy's policies and procedures. The agency shall keep docunentation denon-
strating the date of such training

(e) Adopt policies and procedures that assign the highest priority in
operational decisions and actions to the preservation of the safety of
confidential infornmants, |aw enforcenent personnel. target offenders,
and the public.

3. A law enforcenent agency that uses confidential informants shal
establish policies and procedures addressing the recruitnent, contro
and use of confidential infornmants. The policies and procedures shal
state the:

(a) Information that the law enforcenent agency shall maintain
concerning each confidential informant:;

(b) General quidelines for handling confidential infornants;

(c) Process to advise a confidential informant of conditions,
restrictions, and procedures associated with participating in the agen-
cy's investigative or intelligence gathering activities;

(d) Designated supervisory or conmand |evel review and oversight in
the use of a confidential infornant:;

(e) Limts or restrictions on off-duty association or social relation-
ships by agency personnel involved in investigative or intelligence
gathering with confidential informants;

(f) Guidelines to deactivate confidential informants, including guide-
lines for deactivating conmunications with confidential infornmants; and

(g) Level of supervisory approval required before a juvenile is used
as a confidential informant.
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4. A law enforcenent agency that uses confidential informants shal
establish policies and procedures to assess the suitability of using a
person as a confidential informant by considering the mninum follow ng
factors:

(a) The person's age, nmaturity, vyouthful offender status, and nenta
capacity if such person is nentally disabled as such termis defined in
subdi vision three of section 1.03 of the nental hygiene | aw

(b) The risk the person poses to adversely affect a present or poten-
tial investigation or prosecution;

(c) The effect upon agency efforts that the disclosure of the person's
cooperation in the community nay have;

(d) Whether the person is a substance abuser or has a history of
subst ance abuse or is in a court-supervised drug treatnment program

(e) The risk of physical harmto the person, their imediate famly.
or close associates as a result of providing information or assistance,
or upon the disclosure of the person's assistance to the community;

(f) Whether the person has shown any indication of enotional instabil-
ity, unreliability or of furnishing false information;

(g) The person's crimnal history or prior crimnal record; and

(h) Wether the use of the personis inportant to or vital to the
success of an investigation.

5. A law enforcenent agency that uses confidential infornmants shal
establish witten security procedures that, at a mninmum

(a) Provide for the secured retention of any records related to the
| aw enforcenent agency's confidential sources, including access to files
identifying the identity of confidential sources;

(b) Limt availability to records relating to confidential informants
to those within the | aw enforcenent agency or |aw enforcenent community
having a need to know or review those records, or to those whose access
has been required by court process or order;

(c) Require notation of each person who accesses such records and the
date that the records are accessed;

(d) Provide for review and oversight by the | aw enforcenent agency to
ensure that the security procedures are foll owed; and

(e) Define the process by which records concerning a confidential
informant may be lawfully destroyed.

6. A state or local law enforcenent agency that uses confidential
informants shall performa periodic review of actual agency confidential
informant practices to ensure conformty with the agency's policies and

procedures and this section.

7. The provisions of this section and policies and procedures adopted
pursuant to this section do not grant any right or entitlenent to a

confidential informant or a person who is requested to be a confidential
informant, and any failure to abide by this section may not be relied
upon to create any additional right, substantive or procedural. enforce-
able at law by a defendant in a crinnal proceeding.

8 2. This act shall take effect on the first of Novenmber next succeed-
ing the date on which it shall have becone a | aw.




