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AN ACT to anend the general business law, in relation to establishing
the protecting consuners and jobs fromdiscrimnatory pricing act

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Short title. This act shall be known and may be cited as
the "Protecting Consuners and Jobs from Di scrimnatory Pricing Act".

8 2. Legislative findings. The legislature finds and decl ares that:

1. It is the policy of the state of New York to protect consunmers from
discrinmnatory pricing schenes in whatever iteration they appear or
evol ve. Advancenents in algorithns, in artificial intelligence, and in
el ectronic shelving technol ogy have created comercial and retail envi-
ronnents where it is possible to set pricing for a product or service
based on personal or protected data. Currently, there are no prohibi-
tions on conpani es using such data to set prices; this gap in the |aw
presents a distinct potential for conpanies to violate consumer privacy
rights and create discrimnatory results.

Wil e offering goods at different prices due to custonmer denmand i s not
new, there are subtle and inportant differences between price optimza-
tion and discrinmnatory pricing schenes |ike personalized algorithmc
pricing and surveillance pricing, in which conpanies exploit the
personal and protected data of consunmers to maximze profits. It is in
the interest of the state to regulate any technologies or business

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
[-] is old lawto be onmitted
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nodels that stifle conpetition through the nonetization of consuners
personal information
2. The state of New York further finds that business nodels in person-

alized algorithmc or surveillance pricing will lead to the elimnation
of numerous jobs, putting the Ilivelihood of nany workers at risk.
Protecting these jobs wll further benefit consuners who are part of

this econonic ecosystem It will also add to the growth of the state's
econony and job market. Thus, by enacting rules around personalized
algorithm c and surveillance pricing, the state of New York can protect
these jobs and pronote the growth of jobs in the future.

8 3. The general business law is anmended by adding a new section 349-
a-1 to read as foll ows:

8 349-a-1. Discrimnatory pricing. 1. The following terns shall have
the follow ng neanings for the purposes of this section

(a) "Algorithn neans a conputational process or systemthat applies
one or nore sets of rules, including rules generated by a natural person
or by a conputational process or syste to generate outputs based on
inputs and/or to define a sequence of operations.

(b) "Consuner" neans a hatural person who is seeking or solicited to
purchase, lease or receive a good or service not for resale in the ordi-
nary course of the natural person's trade or business, but for personal
famly or househol d use.

(c) "Consuner data" neans any data that identifies or could reasonably
be linked, directly or indirectly, with a consuner or consuner's device.
Consuner data includes all data obtained through technol ogical nethods,
systens, or tools, including, but not linted to, sensors, caneras,
devi ce tracking, bionetric nonitoring, or other fornms of observation or
data collection, that are capable of gathering covered infornmation about
a consuner, including but not limted to the consuner's behavior, char-
acteristics, belongings, possessions, location., or other attributes of
the consunmer, whether in physical or digital environnents.

(d) "Dynamic pricing" neans pricing that fluctuates automatically
dependi ng on conditions based conpletely or in part on one or nore al go-
rithnms, excluding price fluctuations based on bona fide customdiscounts
or changes to pricing related to retention of existing custoners.

(e) "Electronic shelving | abels" (ESLs) neans electronic and wireless
paper (E-paper) displays that present product and pricing informtion.

(f) "Food retail establishnent" neans a retail store that is either
(1) over fifteen thousand square feet in size and sells prinmarily house-
hold foodstuff for offsite consunption including fresh produce, neats,
poultry, fish, deli products, dairy products, canned foods, dry foods,
beverages, baked foods and/or prepared foods (other household supplies
or products are secondary to the primary purpose of food sales): or (2)
over eighty-five thousand square feet and with ten percent of their
sales floor area dedicated to the sale of non-taxable nmerchandise
including the sale of fresh produce, neats., poultry, fish, del
products, dairy products, canned foods, dry foods, beverages, baked
foods and/or prepared foods.

(g) "Drug retail establishment” neans a retail store that sells a
variety of prescription and nonprescription nedicines and niscell aneous
itenms, such as drugs., pharmaceuticals, sundries, fresh produce, neats,
poultry, fish, deli products, dairy products, canned foods, dry foods,
beverages, prepared foods., and other nerchandi se.

(h) "Entity" neans any natural person., firm organization, partnership
association, corporation, or any other entity domciled or doing busi-
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ness in New York state. A single entity may have one or nore food retai
establishnments or drug retail establishnments.

(i) "Non-digital presentation of price" neans (1) A sign which offers
the unit price for one or nore brands or sizes of a given good or set of

goods; or (2) A sticker, stanp. sign., label, or tag, affixed to the
shelf upon which the goods are displayed; and (3) A sticker, stanp,
sign, label, or tag. affixed to the consuner good itself. If a single

sign or tag does not provide the unit price infornation for nore than
one brand or size of a given good or set of goods, then the follow ng
information shall be provided: i. the identity; ii. the brand nane;
iii. the quantity of the packaged good if nore than one package size per
brand is displayed; iv. the total sale price; and v. the price per
appropriate unit. Where a sign providing unit price information for one

or nore sizes or brands of a given good is used, the sign shall be
located centrally as close as practical to all itens to which the sign
refers, and the unit price information displayed thereon shall be

presented in a clear, distinct, and non-deceptive manner
(j) "Surveillance pricing" neans pricing set conpletely or in part by

an algorithmthat uses consuner data to offer different prices to
consuners for the sane goods or services and does not include bona fide
custom di scounts.

(k) "Person" neans any human being or individual.

(1) "Protected class data" nmeans information about an individua
person or groups of people that directly, in conbination, or by inpli-
cation identifies a characteristic that is legally protected from
discrimnation under the laws of this state or under federal |aw,
including but not limted to ethnicity, national origin, age, disabili-
ty. predisposing genetic characteristic, sex, sexual orientation, gender
identity and expression, pregnancy-related conditions, marital status,
famlial status, religion, and reproductive health care

(m "Bona fide discount" neans a genuine reduction in price that is

referred to as such to consuners. Entities may reasonably interpret bona

fide discount to nean a genuine reduction froma contenporaneous or
recent reference price that is established absent of deceptive, abusive

and unfair practices as required by section three hundred forty-nine of
this article and 16 CFR 233.

(n) "Bona fide customdiscount” neans a bona fide discount consistent
with federal., state, and local anti-discrimnation |laws offered by an
entity:

(1) to a consuner who affirmatively and knowi ngly enrolls in a |oyal-
ty, nenbership or rewards program including by signing up for a nailing
list, registering for pronotional communication, or participating in a
pronotional event., provided the discount is given to all nenbers of such
|l oyalty program

(2) based on a consuner's voluntary self-identification with a broadly
defined class of consuners including, but not limted to, mlitary
veterans, active duty personnel, seniors, teachers, or enployees,
provided freely and knowi ngly by the consuner for the sole purpose of
receiving the discount, and is not derived or inferred by the entity
fromany other data; or

(3) based solely on a consuner's prior purchase history with that
specific entity, provided that such purchase data is not paired
conbined. or cross-referenced with any other consuner data; and

(4) bona fide custom di scount does not include any reduction or change
in reference price based on personal data other than personal data iden-
tified in subparagraphs (1 2 and (3) of this paragraph.
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2. (a) In food retail establishnents and in drug retail establish-
nents, the use of ESLs or any digital shelf display technology shall be
prohibited and a non-digital presentation of price shall be used.

(b) The wuse of ESLs or any digital shelf display technology in food
retail establishnments and in drug retail establishnents to display
surveillance pricing is prohibited.

(c) It is unlawful, for any reason, for any food retail or drug retai
establishnent to engage in surveillance pricing. This prohibition does
not limt any food retail or drug retail establishment and/or any busi -
ness from providing consuners a bona fide discount or bona fide custom
di scount.

(d) No food retail establishnent or drug retail establishnment shal
use protected class data in setting a price for, offering, marketing, or
selling any good or service if any of the following are true:

(1) The use of that data has the effect of w thholding or denying any
of the acconmbdati ons, advantages, and privil eges accorded to others.

(2) The price for such good or service is different from the price
offered to other individuals or groups based in whole or in part on the
use of protected class data.

3. Nothing in this section shall apply to:

(a) Any financial institution or affiliate of a financial institution
all as defined in 15 U.S.C. 6809, to the extent that:

(1) the financial institution or affiliate is subject to Title V of
the Gramm leach Bliley Act (15 U.S.C. 8§ 6801, et seq., as anended) and
the rules and inplenenting regulations promul gated thereunder; and

(2) the good or service the financial institution or affiliate offers
or provides is based in whole or in part on the consuner's credit risk
based on the consuner's personal data.

(b) Any insurer licensed, regulated, or otherwise authorized to do
business in the state of New York under the insurance |aw, including any
persons, agents, or affiliates acting on behalf of such insurer

4. (a) Wienever there shall be a violation of this section. an appli -
cation may be made by the attorney general in the nane of the people of
the state of New York to a court or justice having jurisdiction by a
special proceeding to issue an injunction, and upon notice to the
respondent of not I|ess than five days, to enjoin and restrain the
conti nuance of such violations; and if it shall appear to the satisfac-
tion of the court or justice that the respondent has., in fact, violated
any provision of this section., an injunction may be issued by such court
or justice, enjoining and restraining any further violation, wthout
requiring proof that any person has, in fact., been injured or danaged
t her eby.

(b) Whenever the court shall determine that a violation of this
section has occurred, the court may inpose a civil penalty of not nore
than ten thousand dollars for each violation, with each day of a contin-
uing violation constituting a separate and distinct offense. In
connection with any such application, the attorney general is authorized
to take proof and neke a determnation of the relevant facts and to
i ssue subpoenas in accordance with the civil practice |law and rules. Al
penalties collected under this section shall be deposited into a dedi-
cated consuner and worker protection fund to support enforcenent, educa-
tion and renedies for affected individuals.

8 4. Construction. This act shall be liberally construed to effectu-
ate its purposes. This section shall not be construed to limt any
other crimmnal or civil liability such entity nmay be subject to under
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law. Courts are hereby authorized to reformthe provisions of this act
in order to preserve the maxi mum | awful effect thereof.

8§ 5. Severability. |If any clause, sentence, paragraph, subdivision
section, or part of this act shall be adjudged by any court of conpetent
jurisdiction to be invalid, such judgnent shall not affect, inpair, or

i nval i date the renmi nder thereof, but shall be confined in its operation
to the clause, sentence, paragraph, subdivision, section, or part there-
of directly involved in the controversy in which such judgnent shal
have been rendered. It is hereby declared to be the intent of the |egis-
lature that this act would have been enacted even if such invalid
provi sions had not been included herein. Courts are hereby authorized to
reform the provisions of this act in order to preserve the maxi mum
| awful effect thereof.

8 6. This act shall take effect immediately.



