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STATE OF NEW YORK

8931

2025- 2026 Regul ar Sessi ons

| N ASSEMBLY

July 16, 2025

Introduced by M of A VALDEZ -- read once and referred to the Conmttee
on Labor

AN ACT to amend the labor law, in relation to requiring just cause for
enpl oynent termination and restricting the use of electronic nonitor-
ing for disciplinary purposes

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. The labor law is anended by adding a new article 37 to read
as foll ows:
ARTICLE 37
VWRONGFUL DI SCHARGE

Section 1060. Definitions.
1061. Prohibition on wongful discharge.
1062. El ectronic nonitoring.
1063. Data access and accuracy.
1064. Arbitration
1065. Exceptions.

8 1060. Definitions. As used in this article, the following terns
shall have the foll ow ng neanings:

1. "Constructive discharge" neans the voluntary ternination of enploy-
nent by an enployee due to a situation created by an act or onission of
the enployer which a reasonable person would find so intolerable that
voluntary termination is the only reasonable alternative. Constructive
di scharge does not nean voluntary term nation because of an enployer's
refusal to pronote the enployee or inprove wages, responsibilities or
other terns and conditions of enploynent.

2. "Discharge" neans any cessation of enploynment including term-
nation, constructive discharge, resignation, elimnation of the posi-
tion, failure to recall or rehire, layoff, involuntary reduction in
hours, or indefinite suspension.

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
[-] is old lawto be onitted.
LBD11052-01-5
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3. a. "Just cause" neans any reasonable, job-related grounds for an
enpl oyee's dism ssal based on:

(i) the enployee's failure to satisfactorily performjob duties;

(ii) the enployee's willful disruption of the enployer's operation
through act or oni ssion;

(iii) the enployee's material or repeated violation of an express
provision of the enployer's witten policies; or

(iv) other legitimate business reasons determ ned by the enployer
whi | e exercising reasonabl e busi ness judgnent.

b. The legal use of a consumable product by an enployee off the
enployer's prenises during nonworking hours shall not be a legitimate
busi ness reason; provided, however, that this paragraph shall not apply
to:

(i) the use of a consunable product that affects in any nanner an
enpl oyee's ability to performjob-related enploynent responsibilities or
the safety of other enpl oyees;

ii) an enployee who, on a personal basis, has a professional service
contract with an enployer and the unique nature of the services provided
authorizes the enployer, as part of the service contract, to lint the
use of certain products:;

(iii) an enployer that is a nonprofit organization that, as one of its
primary purposes or objectives, discourages the use of one or npore
| awful products by the general public; or

(iv) an enployer that takes action based on the belief that the
enpl oyer's actions are pernissible under an established substance abuse
or alcohol program or policy, professional contract or collective
bar gai ni ng_agreenent.

4. "Probation period" neans a defined period of tinme, not to exceed
thirty days from the first date of work of an enployee, within which
enpl oyers and enpl oyees are not subject to the prohibition on wongful
di scharge set forth in section one thousand sixty-one of this article.

5. "Progressive discipline" neans a disciplinary systemthat provides
for a graduated range of reasonable responses to an enployee's failure
to satisfactorily performsuch enployee's job duties, with the discipli-
nary neasures ranging frommild to severe, depending on the frequency
and degree of the failure.

6. "Reduction in hours" neans a reduction in an enployee's hours of
work totaling at least fifteen percent of the enployee's regular sched-
ule or fifteen percent of any weekly work schedul e.

7. "Seniority" means a ranking of enployees based on length of
service, conputed fromthe first date of work, including any probation-
ary period, unless such service has been interrupted by nore than six

nonths, in which case |length of service shall be conputed fromthe date
that service resuned. An absence shall not be deened an interruption of
service if such absence was the result of mlitary service, illness,

educational |eave, |eave protected or afforded by law, or any discharge
based on a bona fide economc reason or that is in violation of any
local, state or federal law, including this article.

8. "Short-term position" neans enploynent pursuant to a witten
contract that specifies that the position is to end after a specified
period of tine, not to exceed six nonths, where the enployer can show
that the work or need in question is expected to end.

9. "Short-term educational position" neans enploynent with a specific
educational purpose pursuant to witten contract that specifies that the
position is to end after a specified period of time, not to exceed three
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years, where the enployer can showthat the position in question is
expected to end.

10. "leave of absence" neans an enployee's absence fromwork for a
period of nore than five consecutive working days for any reason other
than holidays and vacati ons.

11. "lost wages" neans the gross ampbunt of wages that would have been
reported to the internal revenue service as gross incone on formW2 and

includes overtinme paynents, bonuses, and any additional conpensation

deferred at the option of the enpl oyee
12. "Bona fide econonic reason" neans the full or partial closing of

operations or a technological or organizational change to the business
in response to a reduction in volune of production or sales of fifteen
percent or nore over a period of two quarters either at the establish-
nent where the discharge is to occur or across all establishnents owned
by the enployer within the state, but shall not include elimnation of
staff redundancy created by a nerger or acquisition. Provided, however,
that in the construction industry, where work on a project is inter-
rupted, such interruption shall constitute a bona fide econonic reason
for suspending the enploynent of enployees on the project.

13. "Bona fide | abor organization" neans a labor union a. in which
officers have been elected by secret ballot or otherwise in a nmanner
consistent with federal law, and b. that is free of dom nation or inter-
ference by any enployer and has received no inproper assistance or

support from any enpl oyer.

14. "Bionetric data" nmeans a physiological, biological or behaviora
characteristic, including but not linmted to an iris scan, fingerprint,

a hand scan, voiceprint and thermal or facial characteristics that can
be used alone or in conbination with each other, or with other inforna-
tion, to establish an individual's identity.

15. "Bionetric technol ogy" neans: a. a process or systemthat captures
bionetric data of an individual or individuals; and b. a process or
systemthat can assist in verifying or identifying an individual or
individual s based on bionetric data.

16. "Enpl oyee work speed data" neans information an enployer collects,
stores, analyzes or interprets relating to an individual enployee or
group of enployees' pace of work, including, but not linmted to, quanti-
ties of tasks perforned., quantities of itens or nmaterials handled or
produced, rates or speeds of tasks perforned, neasurenents or netrics of
enpl oyee performance in relation to a quota, and tine categorized as

perform ng tasks or not perform ng tasks. Enployee work speed data shal

not include qualitative perfornmance assessnents, personnel records or
itenm zed wage statenents, except for any content of those records that

includes relevant guantitative enpl oyee work speed data.

17. "Geofencing technologies" neans the use of global positioning
system or radio frequency identification technology to create a virtual
geogr aphi ¢ boundary, enabling software to trigger a response when a
device enters or |eaves a particular area.

8 1061. Prohibition on wongful discharge. 1. An enployer shall not
di scharge an enpl oyee who has conpl eted such enployer's probation period
except for just cause or a bona fide econonic reason.

2. In determ ning whether an enployee has been discharged for just
cause, the fact finder shall consider, in addition to any other rel evant
factors, whether:

a. the enployee knew or should have known of the enployer's policy.
rule, practice or performance standard that is the basis for progressive

di scipline or discharge
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b. the enployer provided relevant and adequate training to the enpl oy-
ee;.

c. the enployer's policy, rule, practice or perfornmance standard,
including the utilization of progressive discipline, was reasonable and
applied consistently;

d. the enployver inpernm ssibly relied on electronic npnitoring. pursu-
ant to section one thousand sixty-two of this article;

e. the enployer disciplined or discharged the enpl oyee based on that
enployee's individual performance, irrespective of the perfornance of
ot her enpl oyees;

f. the enployer undertook a fair and objective investigation into the
job performance or m sconduct; or

g. the enployee violated the policy, rule or practice, failed to neet
the performance standard or commtted the misconduct that is the basis
for progressive discipline or discharge

3. Except where termination is for an egregious failure by the enpl oy-
ee to performtheir duties, or for egregious msconduct, a ternination
shall not be considered based on just cause unl ess:

a. the enployer has utilized progressive discipline; provided, howev-
er, that enployer may not rely on discipline issued nore than one year
before the purported just cause term nation; and

b. the enployer had a witten policy on progressive discipline in
effect at the workplace or job site which was provided to the enpl oyee.

4. a. Except where termnation is for an egregious failure by the
enpl oyee to perform their duties, or for egregious msconduct, an
enpl oyer shall provide fourteen days' notice of any discharge for just
cause or bona fide econom c reason.

b. Wthin five days of notice of termnation, the enployer shal
provide a witten explanation to the enpl oyee of the precise reasons for
such enployee's discharge including a copy of any nmaterials, personne
records, data or assessnents that the enployer used to make the
di scharge decision. If the enployer is relying on data collected through
el ectronic nonitoring to make the di scharge decision, the enployer shal
also provide any aggregated data collected on enployees performng the
sane or simlar functions at the sane establishnment for the six nonths
prior to the discharge in question.

C. In determ ning whether an enployer had just cause for discharge, a
fact finder may not consider any reasons proffered by the enployer but
not included in the witten explanation provided to the enployee, as
requi red by paragraph b of this subdivision.

d. Wiere an enployer fails to tinely provide a witten explanation to
an _enployee, the discharge shall be deened to not be based on just
cause.

5. The enployer shall bear the burden of proving just cause or a bona
fide economc reason by a preponderance of the evidence in any proceed-
ing brought pursuant to this article, subject to the rules of evidence
as set forth in the «civil practice law and rules or the common | aw,
wher e applicable.

6. In any action or proceeding brought pursuant to article three of
this chapter, if an enployer is found to have unlawfully discharged an
enployee in violation of this article, relief shall include an order to
reinstate or restore the hours of the enployee, unless waived by the
enpl oyee, and, in any such proceedi ng brought pursuant to article three
of this chapter where an enployer is found to have unlawfully di scharged
an__enployee in violation of this article, the enployer shall be ordered

to pay the reasonable attorneys' fees and costs of the enployee.
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7. A discharge shall not be considered based on a bona fide econonic
reason unless supported by an enployer's business records show ng that

the closing or technological or reorganizational changes are in response
to a reduction in volune of production or sales.

8. Discharges of enployees based on a bona fide econom ¢ reason shal
be done in reverse order of seniority, where practicable., so that
enployees with the greatest seniority shall be retained the | ongest and
reinstated or restored hours first. An enployer shall nmake reasonable
efforts to offer reinstatenent or restoration of hours, as applicable,
to any enpl oyee di scharged based on a bona fide econonic reason wthin
the previous twelve nonths, if any, before the enployer nay offer or
distribute shifts to other enployees or hire any new enpl oyees.

8 1062. Electronic nonitoring. 1. a. Enployers shall not rely on data
collected through electronic nonitoring in discharging or disciplining
an_enpl oyee unless the enpl oyer can establish before each use that (i)
there is no other practical neans of tracking or assessing enpl oyee
performance; (ii) the enployer is using the |least invasive formof elec-
tronic nonitoring available; and (iii) the enployer previously provided
notice to the enployee of that nonitoring as required by this section.

b. Enployers shall not establish the practical necessity for electron-
ic nonitoring without previously filing with the departnent an inpartia
evaluation from an independent auditor that said electronic npnitoring
is effective in undertaking its designated task.

c. Enployers who have established practical necessity for using data

from electronic nonitoring for tracking and assessing enpl oyee perform
ance pursuant to this subdivision may not rely solely on such data but

shall also use other neans of assessnent such as manager observation or
interviewing clients, custoners or other enployees to solicit feedback.

2. Notwi thstanding subdivision one of this section, enployers may use
data gathered through electronic nonitoring:

a. to record the beginning or end of a work shift, neal break, or rest
br eak;

b. for non-enpl oynent-rel ated purposes;

c. to discharge or discipline an enployee in cases of egregious
m sconduct or involving threats to the health or safety of other

ersons; or

d. where required by state or federal |aw

3. Notwithstanding subdivision one of this section., enployers may not
use data for discipline or discharge if such data is gathered using
bionetric technologies, video or audio recordings within the private
honme of an enpl oyee, apps or software installed on personal devices or
geof encing technol ogi es.

4. a. Notwi thstanding subdivision one of this section, when discharg-
ing or disciplining enployees, enployers may rely on electronic enpl oyee
work speed data to determ ne whether an enployee has net a quota, so
long as it neasures total output over an increnent of tinme that is no
shorter than one day.

b. Enployers may not discipline or discharge an enployee based on
failure to neet a daily quota if the enployee did not conplete their
entire shift.

5. a. Notwi thstanding subdivision one of this section, enployers using
electronic nonitoring to neasure increnents of tine within a day during
which an enployee is or is not neeting perfornmance standards may not
record or rely on such data in discharging or disciplining an enployee
unless it is gathered during a periodic perfornmance review and so |ong
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as the enployee subject to the performance review has been given at
| east seven days' advance notice of the exact tining of such review

b. Such reviews can occur not nore than once a quarter and can occur
for a duration of tine not |onger than three hours.

6. An enployer or agent thereof that is planning to electronically
nonitor an enployee for the purposes of discipline or discharge shal

provide the enployee with notice that electronic nonitoring shall occur
prior to conducting each specific formof electronic nonitoring, pursu-
ant to section fifty-two-¢ of the civil rights law. Notice shal

include, at a mninmum the follow ng el enents:
a. whether the data gathered through electronic nonitoring shall be
used to nmake or informdisciplinary or discharge decisions, and if so,

the nature of that decision, including any associ ated benchnarks or
per f or mance st andards;
b. whether the data gathered through electronic nonitoring shall be

used to assess enployees productivity perfornance or to set productivity
standards, and if so, how

c. the nanmes of any vendors conducting electronic nonitoring on the
enpl oyver's behal f;

d. a description of the dates, tines, and frequency that electronic
nonitoring shall occur;

e. an explanation for why there is no other practical neans of track-
ing or assessing enployee performance and how the specific npnitoring
practice is the |east invasive neans avail abl e;

f. notice of the enployee's right to access or correct the data; and

g. notice of the adnmnistrative and judicial nmechanisns available to
challenge the use of electronic nonitoring.

7. a. Notice of the specific formof electronic nonitoring shall be
clear and conspicuous. A notice that states electronic nonitoring "may"
take place or that the enployer "reserves the right" to nonitor shal
not be considered clear and conspi cuous.

b. An enployer who engages in periodic electronic nonitoring of
enpl oyees for the purposes of discipline or discharge shall inform the
affected enployees of the specific events which are being nonitored at
the tine the nonitoring takes place.

c. Notice of periodic electronic nonitoring may be given after elec-
tronic nonitoring has occurred only if necessary to preserve the integ-
rity of an investigation of illegal activity or protect the imediate
safety of enployees, custoners or the public.

d. An enployer shall provide additional notice to enpl oyees when an
update or change is made to the electronic nonitoring or in how the
enployer is using such electronic nonitoring.

8. Enployers shall provide a copy of the disclosures required by this
section to the departnent at the tine they are required to be dissem
inated to enpl oyees.

8 1063. Data access and accuracy. 1. An enployer shall ensure that any
data collected through electronic nonitoring pursuant to section one
thousand sixty-two of this article that may be used for the purposes of
discipline or discharge is accurate and kept up to date, where rel evant.

2. A current enployee shall have the right to request a copy of
enpl oyee work speed data that could be used for the purposes of disci-
pline and term nation at | east once every seven days.

3. a. Enplovers using electronic nonitoring to collect enployee work
speed data for the purposes of discipline or discharge shall provide
enpl oyees the opportunity to supplenent such data to record any incre-
nents of tinme during which they are not performing work-related tasks
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and to record the reason that they are not perform ng work-rel ated tasks
during that tinme. Such opportunity shall be nade available to enpl oyees

both at the tine of data collection and after.
b. Enployers shall give enployees the option to record reasons for not
performng tasks that include, but are not linmted to using the rest-

room taking neal breaks, injury, illness, fear of injury, disability
accommpdations, responding to an energency, conplying with local., state
or federal laws or exercising workplace rights wunder local, state or

federal |aws.

c. An enployer that receives an enployee request to correct inaccurate
data that was collected through electronic nonitoring shall investigate
and determ ne whether such data is inaccurate.

d. If an enployer, upon investigation, determnes that such data is
inaccurate, the enployer shall

(i) pronptly correct the inaccurate data and informthe enpl oyee of
the enployer's decision and action.

ii) review and adjust, as appropriate, any disciplinary or discharge
decisions that were partially or solely based on the inaccurate data and
informthe enpl oyee of the adjustnent.

(iii) inform any third parties wth which the enployer shared the
inaccurate data, or fromwhich the enployer received the inaccurate
data, and direct such third party to correct the data, if applicable,
and provide the enployee with notice of such action

e. If an enployer, upon investigation, determnes that the data is
accurate, the enployer shall informthe enployee of the follow ng:

(i) the decision not to anend the data.

(ii) the steps taken to verify the accuracy of the data and the
evi dence supporting the decision not to anend the data.

8 1064. Arbitration. 1. On or after January first, tw thousand twen-
ty-six, any person or organization representing persons alleging a
violation of this article by an enployer may bring an arbitration
proceeding. |In addition, the departnment nmay, to the extent permtted by
any applicable law including the civil practice law and rules, provide
by rule for persons bringing such a proceeding to serve as a represen-
tative party on behalf of all nenbers of a class. Such a proceeding
shall be brought within two vears of the date of the alleged violation
If the arbitrator finds that the enployer violated the provisions of
this article, such arbitrator shall:

a. require the enployer to pay the reasonable attorneys' fees and
costs of the enployee;

b. require the enployer to reinstate or restore the hours of the
enpl oyee, unless such enpl oyee wai ves reinstat enent ;

c. require the enployer to pay the state for the costs of the arbi-
tration proceeding; and

d. award all other appropriate equitable relief, which nmy include
back pay and rescission of discipline, in addition to other relief, and
such other conpensatory damages or injunctive relief as nmay be appropri-
at e.

2. A person or organization bringing an arbitration proceeding under
subdi vision one of this section shall serve the arbitration demand, and
any anendnents thereto, on the enployer either in person or via certi-
fied mail at the current or nost recent workplace or job site where each
enpl oyee naned in the arbitration denand is or was enployed, or pursuant
to the rules for service specified in article three of the civil prac-
tice law and rules. Such arbitration denmand shall include a genera
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description of each alleged violation but need not reference the precise
section of law alleged to have been viol at ed.

3. The parties to an arbitration proceeding shall jointly select the
arbitrator froma panel of arbitrators. The nunber of arbitrators on the
panel shall be determned by the departnent. The arbitrators on the
panel shall be chosen by a conmittee of eight participants established
by the departnent and conprised of:

a. four enployee-side representatives, including enployees or advo-
cates; and

b. four enployer-side representatives, including enployers or advo-
cat es.

4. 1f an insufficient nunber of enployee-side and enpl oyer-side repre-
sentatives agree to participate in the conmittee pursuant to subdivision
three of this section, the departnent shall consult with those that have

agreed to participate and select individuals to fill the requisite
nunber of openings on the committee.
5. If the commttee established pursuant to subdivision three of this

section is unable to select a sufficient nunber of arbitrators for the
panel, the departnent shall select the renmnining arbitrators.

6. |If the parties are unable to agree on an arbitrator, the departnent
shall select an arbitrator for the panel

7. The departnent shall provide interpretation services to any party
requiring such services for the arbitration hearing.

8. The arbitration hearing shall be held at a |location designated by
the departnent or a |ocation agreed upon by the parties and the arbitra-
tor. Except as otherwise provided in this chapter, such arbitration
shall be subject to the labor arbitration rules established by the Aner-
ican Arbitration Association and the rules pronulgated by the departnent
to inplenent this article. In case of a conflict between the rules of
the Anerican Arbitration Association and the rules of the departnent,
the rules of the departnment shall govern. Any rules pronulgated by the
departnment inplenenting this section shall be consistent wth the
requirenent that in any arbitrati on conducted pursuant to this section,
the arbitrator shall have appropriate qualifications and nmaintain
personal objectivity, and each party shall have the right to present its
case, which shall include the right to be in attendance during any pres-
entation nade by the other party and the opportunity to rebut or refute
such presentation.

9. If an enployee brings an arbitration proceeding, arbitration shal
be the exclusive renedy for the wongful discharge dispute and there
shal | be no right to bring or continue a private cause of action or

adnm nistrative conplaint under this article, unless such arbitration
proceedi hg has been withdrawn or dism ssed wi thout prejudice.

10. Each party shall have the right to apply to a court of conpetent
jurisdiction for the confirmation, nodification or vacatur of an award
pursuant to article seventy-five of the civil practice law and rules, as
such article applies, to review of legally mandated arbitration
proceedi ngs in accordance with standards of due process.

8 1065. Exceptions. This article shall not: 1. apply to any enployee
who is:

a. currently enployed within a probation period;

b. enployed in a short-termposition and discharged at the end of the
contract of enploynent. provided that the enpl oyer does not hire another
enpl oyee to performsubstantially simlar work for one hundred eighty
days after the end of the short-term contract;
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C. in a short-termeducational position at the end of the contract of
enpl oynent ; or

d. covered by a valid collective bargaining agreenent; or

2. limt or otherwise affect the applicability of any right or benefit
conferred upon or afforded to an enpl oyee by the provisions of any other
law, reqgulation, rule, requirenent, policy or standard including but not
limted to any federal, state or local |law providing for protections
against retaliation or discrimnnation.

8 2. Severability clause. If any cl ause, sentence, paragraph, subdivi-
sion, section or part of this act shall be adjudged by any court of
competent jurisdiction to be invalid, such judgnent shall not affect,
impair, or invalidate the remainder thereof, but shall be confined in
its operation to the clause, sentence, paragraph, subdivision, section
or part thereof directly involved in the controversy in which such judg-
nment shall have been rendered. It is hereby declared to be the intent of
the legislature that this act would have been enacted even iif such
invalid provisions had not been included herein.

8§ 3. This act shall take effect on the ninetieth day after it shal
have becone a law. Effective inmedi ately, the addition, anmendment and/or
repeal of any rule or regulation necessary for the inplenentation of
this act on its effective date are authorized to be nade and conpl eted
on or before such effective date.




