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STATE OF NEW YORK

8351

2025- 2026 Regul ar Sessi ons

| N ASSEMBLY

May 13, 2025

Introduced by M of A SANTABARBARA -- read once and referred to the
Committee on People with Disabilities

AN ACT to anend the nmental hygiene |law, the education |aw and the surro-
gate's court procedure act, in relation to establishing the right of
non- speaki ng devel opnentally and otherw se di sabl ed persons to advo-
cate for thenselves in educational, nmedical, legal, and other deci-
sions by using alternative fornms of conmunication

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Paragraphs 12 and 13 of subdivision (a) of section 33.02 of
the nental hygiene |law, as anended by chapter 306 of the laws of 1995,
are anmended and a new paragraph 14 is added to read as foll ows:

12. bring any questions or conplaints, including conplaints regarding
any orders limting such residents' rights, to the facility director,
the nental hygiene |legal service, the board of visitors if applicable,
and the comm ssion on quality of care for the nmentally disabl ed; [anrd]

13. authorize those famly nmenbers and other adults who will be given
priority to visit consistent with the patient's ability to receive visi-
tors; and

14. rights enunerated in section 13.45 of this chapter.

8§ 2. The mental hygiene |aw is amended by addi ng a new section 13.45
to read as foll ows:

§ 13.45 Comuni cation rights for individuals with disabilities.

In order to ensure that each person with a disability is able to |ead
a life of dignity, the conmm ssioner shall include in rules and regu-
lations a statenment of the rights of such persons to comunicate in
their preferred manner and the obligations of all staff and providers

under this section, which shall include, but not be limted to:

(a) the right to utilize any validated conmuni cation nethod that neets
the needs of individuals with disabilities, including but not limted
to:

EXPLANATI ON--Matter in italics (underscored) is new, matter in brackets
[-] is oldlawto be omtted.
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(1) augnentative and alternative conmunication (AAC) techni gues and
devi ces:;

(2) independent use of spelling board, letterboards, and independent
typi ng- based comuni cati on;

(3) sign | anguage and non-verbal gestural systens; and

(4) speech-generating devices or any other validated assistive tech-
nol ogy;

(b) the right to have such individual's comunication nethod recog-
ni zed and supported in schools, comunity residences, and public insti-
tutions;

(c) the right to speech therapy and communi cation support by duly
licensed professionals without arbitrary restrictions;

(d) the right to have at | east one trained staff nmenber available in
every facility or programto support individuals who require specialized
conmuni cation assi stance;

(e) the right to receive appropriate comunication supports from
trained staff, including direct support professionals (DSPs), educators,
and healthcare providers:;

(f) the right to experience no restrictions or bans on an individua
with disabilities' validated comunication nethod; and

(g) the right to not have the use of alternative nethods of commni -
cation used to determine if such personis conpetent for purposes of
surrogate decision-naking for nedical care and treatnent. appointnent of
a guardian, or placenent in adult protective services.

§ 3. Subdivision (c) of section 80.03 of the mental hygiene | aw, as
added by chapter 354 of the laws of 1985, is amended to read as foll ows:

(c) "Lack of ability to consent to or refuse mgjor nedical treatnent”
means the patient cannot adequately understand and appreciate the nature
and consequences of a proposed ngjor nedical treatment, including the
benefits and risks of and alternatives to such treatnent, and cannot
thereby reach an informed decision to consent to or to refuse such
treatnment in a knowi ng and voluntary manner that pronbtes the patient's
wel | - bei ng. A patient's inability or difficulty speaking due to devel-
opnental or other disability shall not itself determne that a patient
is unable to consent, and all providers of services shall respect the
conmuni cation rights of such individuals pursuant to section 13.45 of
this chapter.

8 4. Paragraph 2 of subdivision (d) of section 81.02 of the mental
hygi ene | aw, as added by chapter 698 of the laws of 1992, is anended and
a new subdivision (e) is added to read as foll ows:

2. understandi ng and appreciation of the nature and consequences of
[ Bis—e+—he+] such person's functional limtations.

(e) The deternmination of incapacity shall not be based on an individ-
ual's inability or difficulty speaking due to developnental or other
disability, and the court shall respect the communication rights of such
individuals pursuant to section 13.45 of this chapter.

§ 5. Subdivision (d) of section 82.03 of the mental hygiene | aw, as
added by chapter 481 of the laws of 2022, is amended to read as foll ows:

(d) The manner in which an adult comunicates with others shall not
constitute evidence of incapacity, and the court shall respect the
conmuni cation rights of such individuals pursuant to section 13.45 of
this chapter.

8 6. Subdivision 2 of section 4401 of the education law is anended by
addi ng a new paragraph o to read as foll ows:

0. Augnentative and alternative conmmunication (AAC) nethods, includ-
ing, but not limted to, spelling board and other |etterboard-based
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communi cation nethods, pursuant to section 13.45 of the nental hygiene
| aw.

8 7. Paragraph a of subdivision 2 of section 4402 of the education
| aw, as anended by section 16-a of part A of chapter 56 of the laws of
2014, is amended to read as foll ows:

a. The board of education or trustees of each school district shal
[ be—+egui+red—+te] furnish suitable educational opportunities for students
with disabilities by one or nore of the special services or prograns
listed in subdivision two of section forty-four hundred one of this
article. The need of the individual child shall determ ne which of such
services shall be rendered. Each district shall provide to the maxi mum
extent appropriate such services in a manner which enables students with
disabilities to participate in regular education services when appropri-
ate. Such services or prograns shall be furni shed between the nonths of
Septenber and June of each year, except that for the nineteen hundred
ei ghty-seven--ei ghty-eight school year and thereafter, with respect to
the students whose disabilities are severe enough to exhibit the need
for a structured | earning environnent of twelve nonths duration to main-
tain devel opnental |evels, the board of education or trustees of each
school district wupon the recomendation of the comittee on speci al
education shall also provide, either directly or by contract, for the
provision of special services and prograns as defined in section forty-
four hundred one of this article during the nmonths of July and August as
contained in the individualized education program for each eligible
student, and wth prior approval by the comm ssioner if required;
provided that a student with a disability who is eligible for services,
including services during the nonths of July and August, pursuant to
section forty-four hundred ten of this article shall not be eligible to
receive services pursuant to this paragraph during the nonths of July
and August.

8§ 8. Section 1750 and section 1750-a of the surrogate's court proce-
dure act, as anended by chapter 198 of the |aws of 2016, are anended to
read as foll ows:

8§ 1750. Cuardi anship of persons who are intellectually disabled

When it shall appear to the satisfaction of the court that a person is
a person who is intellectually disabled, the <court is authorized to
appoint a guardian of the person or of the property or of both if such
appoi ntmrent of a guardian or guardians is in the best interest of the
person who is intellectually disabled. Such appointment shall be nade
pursuant to the provisions of this article, provided however that the
provisions of section seventeen hundred fifty-a of this article shal
not apply to the appointnment of a guardian or guardians of a person who
is intellectually disabled.

1. For the purposes of this article, a person who is intellectually
disabled is a person who has been certified by one |I|icensed physician
and one |licensed psychologist, or by two |licensed physicians at |east
one of whomis famliar with or has professional knowl edge in the care
and treatnment of persons with an intellectual disability, having quali-
fications to nmake such certification, as being incapable to manage [k
o—herself] thenselves and/or [his—e+—her] their own affairs by reason
of intellectual disability and that such condition is permanent in
nature or likely to continue indefinitely.

2. Every such certification pursuant to subdivision one of this
section, made on or after the effective date of this subdivision, shal
include a specific determ nation by such physician and psychol ogi st, or
by such physicians, as to whether the person who is intellectually disa-
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bl ed has the capacity to make health care decisions, as defined by
subdivision three of section twenty-nine hundred eighty of the public
health | aw, for [himself—or—herself] thenself. A determ nation that the
person who is intellectually disabled has the capacity to make health
care decisions shall not preclude the appoi ntnent of a guardi an pursuant
to this section to nake other decisions on behalf of the person who is
intellectually disabled. The absence of this determination in the case
of guardi ans appointed prior to the effective date of this subdivision
shal | not preclude such guardians from maki ng health care deci sions.

3. The determnination of guardianship shall not be based solely on an
individual's inability or difficulty speaking due to developnental or
other disability, and the court shall respect the communication rights
of such individuals pursuant to section 13.45 of the nmental hygi ene | aw
§ 1750-a. Cuardi anship of persons who are devel opnental | y di sabl ed

1. Wen it shall appear to the satisfaction of the court that a person
is a person who is devel opnental |y disabled, the court is authorized to
appoint a guardian of the person or of the property or of both if such
appoi ntment of a guardian or guardians is in the best interest of the
person who is devel opnentally disabled. Such appoi ntnents shall be nade
pursuant to the provisions of this article, provided however that the
provi sions of section seventeen hundred fifty of this article shall not
apply to the appoi ntnent of a guardian or guardi ans of a person who is
devel opnental |y di sabl ed. For the purposes of this article, a person
who is devel opnentally disabled is a person who has been certified by
one |icensed physician and one |icensed psychol ogist, or by two |icensed
physicians at Ileast one of whomis famliar with or has professiona
know edge in the care and treatnent of persons with devel opnental disa-
bilities, having qualifications to make such certification, as having an
inmpaired ability to wunderstand and appreciate the nature and conse-
quences of decisions which result in such person being incapable of
managi ng [ biwseli——or—herself] thensel ves and/or [his—e+—her] their own
affairs by reason of devel opnental disability and that such condition is
permanent in nature or likely to continue indefinitely, and whose disa-
bility:

(a) is attributable to cerebral palsy, epilepsy, neurol ogical inpair-
ment, autismor traumatic head injury;

(b) is attributable to any other condition of a person found to be
closely related to intellectual disability because such condition
results in sinilar inpairment of general intellectual functioning or
adaptive behavior to that of persons with intellectual disabilities; or

(c) is attributable to dyslexia resulting froma disability described
in this subdivision [esre] or subdivision two of this section or from
intellectual disability; and

(d) originates before such person attains age twenty-two, provided
however, that no such age of origination shall apply for the purposes of
this article to a person with traumatic head injury.

2. Notwi thstanding any provision of law to the contrary, for the
purposes of subdivision two of section seventeen hundred fifty and
section seventeen hundred fifty-b of this article, "a person who is
intellectually disabled and [his—e+—her] such person's guardi an" shal
al so mean a person and [his—e+—her] such person's guardian appointed
pursuant to this section; provided that such person has been certified
by the physicians and/ or psychol ogi sts, specified in subdivision one of
this section, as (i) having an intellectual disability, or (ii) having a
devel opnental disability, as defined in section 1.03 of the menta
hygi ene law, which (A) includes intellectual disability, or (B) results
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in a simlar inmpairnment of general intellectual functioning or adaptive
behavi or so that such person is incapable of rmanaging [hirseld—o+
herself] thenselves, and/or [his—er—her] their own affairs by reason of
such devel opnental disability.

3. The deternination of guardianship shall not be based solely on an
individual's inability or difficulty speaking due to devel opnental or
other disability, and the court shall respect the comrunication rights
of such individuals pursuant to section 13.45 of the nental hygi ene | aw.

§ 9. This act shall take effect inmediately.




