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AN ACT to anmend the crimnal procedure law, the county |aw and the judi-
ciary law, in relation to notions to vacate judgnent; and to repea
certain provisions of the crimnal procedure law relating thereto

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. The crimnal procedure |awis anended by adding two new
sections 440.00 and 440.11 to read as foll ows:
8 440.00 Definition.

As used in this article, the term"applicant" neans a person convicted
of acrine who is applying for relief under this article.
8§ 440.11 Motion to vacate judgnent; change in the |aw

1. At any tine after the entry of a judgnent the court in which it was
entered may, upon notion of the applicant, vacate such conviction:

(a) Upon the ground that the applicant was convicted of an offense
which has been subsequently decrimnalized unless the |eqgislature has
expressly provided that decrim nalization shall apply prospectively only
and shall not apply to offenses commtted before the effective date of
such law, or

(b) Upon the ground that the offense for which the applicant was
convicted was subsequently reduced to a lesser degree offense by the
|l egislature and such reduction has been made retroactive by the |eqgisla-
ture or controlling judicial authority; or

(c) Upon the ground that the undisputed act or acts for which the
applicant was convicted have been subsequently deternined by controlling

EXPLANATI ON--Matter in italics (underscored) is new, matter in brackets
[-] is oldlawto be omtted.
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judicial authority to have been legally insufficient, as of the date of
the comm ssion of the crinme, to have satisfied the elenents of the crine
for which the applicant was convicted, but were legally sufficient to
support conviction for a lesser degree offense on the date of such
comm ssi on.

2. Upon granting relief pursuant to paragraph (a) of subdivision one
of this section, the court shall vacate the judgnent of conviction on
the nerits, dismss the accusatory instrunent and may take such addi-
tional action as is appropriate in the circunstances. Upon granting
relief pursuant to paragraph (b) or (c) of subdivision one of this
section, the court shall nodify the judgnent to one of conviction for
the appropriate |lesser offense and re-sentence the applicant according-
ly.

§ 2. Section 440.10 of the crimnal procedure |aw, paragraph (g-1) of
subdi vision 1 as added by chapter 19 of the |laws of 2012, paragraph (h)
of subdivision 1, paragraph (a) of subdivision 3 and subdivision 4 as
anmended and subdivisions 7 and 8 as renunbered by chapter 332 of the
laws of 2010, paragraph (i) of subdivision 1 and subdivision 6 as
anended by chapter 629 of the |Iaws of 2021, paragraph (j) of subdivision
1 as anended by chapter 131 of the |aws of 2019, paragraph (k) of subdi -
vision 1 as amended by chapter 92 of the laws of 2021, paragraphs (b)
and (c) of subdivision 2 as amended by chapter 501 of the laws of 2021,
and subdivision 9 as added by section 4 of part OO of chapter 55 of the
|l aws of 2019, is anmended to read as foll ows:

§ 440.10 Motion to vacate judgnent.

1. At any tine after the entry of a judgnment, the court in which it
was entered may, upon notion of the [deferdant] applicant, vacate such
j udgnent upon the ground that:

(a) The court did not have jurisdiction of the action or of the person
of the [defendant] applicant; or

(b) The judgnment was procured by duress, msrepresentation or fraud on
the part of the court or a prosecutor or a person acting for or [+A] on
behal f of a court or a prosecutor; or

(c) Material evidence adduced at a trial resulting in the judgnment of
conviction was false and was, prior to the entry of the judgment, known
by the prosecutor or by the court to be false; or

(d) Material evidence adduced by the people at a trial resulting in
the judgment was procured in violation of the [defendant—s] applicant's
rights under the constitution of this state or of the United States; or

(e) During the proceedings resulting in the judgnent, the [defendant]
applicant, by reason of nental disease or defect, was incapable of
under standi ng or participating in such proceedings; or

(f) I'nmproper and prejudicial conduct not appearing in the record
occurred during a trial resulting in the judgnment which conduct, if it
had appeared in the record, would have [regui+red] nmde possible a
reversal of the judgnent upon an appeal therefrom or

(g) (i) New evidence has been discovered [sd

aLLeged—nem#e#Ldén@ei; or
[ (g~ —Forensie—DNA] (ii) New evidence has been di scovered since the

entry of a judgnent based upon a quilty plea, which could not have been
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produced by the applicant prior to the entry of the quilty plea even
with due diligence on their part and which is of such a character as to
create a reasonable probability that the applicant was actually innocent
of the offense and the underlying conduct for which they were convicted.
(iii) In cases involving the forensic testing of evidence perforned

since the entry of a judgnent, [{—+nthe—ecase—-of—a—defendant—convHcied
afteraguilty plea the court has determned—that the defendant —has

ease——eL——a—deLendanL—een#+e%ed—ai%e¢—a—%4+é#—q the court has deternlned
that there exists a reasonable probability that [the—verdict—would—have
been—npre—favorable—to—the—defendant—]: (A) in the case of an applicant

convicted after a guilty plea, that the defendant is actually innocent:;
or (B) in the case of an applicant convicted after trial, that the
verdict would have been nore favorable to the applicant; or

(h) The judgment was obtained in violation of a right of the [defend-
ahrt] applicant, wunder the constitution of this state or of the United
States, including, but not limted to, a judgnent entered, whether upon
trial or quilty plea, against an applicant who is actually innocent; or

(i) The judgnent is a conviction where the [defendant—s] applicant's
participation in the offense was a result of having been a victimof sex
trafficking under section 230.34 of the penal law, sex trafficking of a
child wunder section 230.34-a of the penal |aw, |abor trafficking under
section 135.35 of the penal |aw, aggravated |abor trafficking under
section 135.37 of the penal law, conpelling prostitution under section
230. 33 of the penal law, or trafficking in persons under the Trafficking
Victinse Protection Act (United States Code, title 22, chapter 78);
provi ded t hat

(i) official docunentation of the [deferdant—s] applicant's status as
a victimof sex trafficking, |abor trafficking, aggravated |abor traf-
ficking, compelling prostitution, or trafficking in persons at the tine
of the offense froma federal, state or local government agency shal
create a presunption that the [defendant—s] applicant's participation in
the offense was a result of having been a victimof sex trafficking,
| abor trafficking, aggravated | abor trafficking, conpelling prostitution
or trafficking in persons, but shall not be required for granting a
nmoti on under this paragraph;

(ii) a notion under this paragraph, and all pertinent papers and docu-
ments, shall be confidential and may not be nade avail able to any person
or public or private [entity] agency except [where] when specifically
aut hori zed by the court; and

(iii) when a motion is filed under this paragraph, the court may, upon
the consent of the petitioner and all of the involved state [and] or
| ocal prosecutorial agencies that prosecuted each nmatter, consolidate
into one proceeding a nmotion to vacate judgnments inmposed by distinct or
mul tiple crimnal courts; or

(j) The judgment is a conviction for [a—etass—A—-oruhelassified] any
m sdermeanor entered prior to the effective date of this paragraph and
satisfies the ground prescribed in paragraph (h) of this subdivision.
There shall be a rebuttable presunption that a conviction by plea to
such an offense was not knowi ng, voluntary and intelligent, based on
ongoi ng col | ateral consequences, including potential or actual imm-
gration consequences, and there shall be a rebuttable presunption that a
conviction by verdict constitutes cruel and unusual punishnent under
section five of article one of the state constitution based on such
consequences; or




OCoO~NOUIRWN P

A 7422 4

(k) The judgnment occurred prior to the effective date of the | aws of
two thousand [twenty—one] twenty-five that amended this paragraph and is
a conviction for an offense as defined in [subparagraphs] subparagraph
(i), (ii), (iii) or (iv) of paragraph (k) of subdivision three of
section 160.50 of this part, or a m sdeneanor under the former article
two hundred twenty-one of the penal law,_ in which case the court shal
presune that a conviction by plea for the aforenentioned of fenses was
not know ng, voluntary and intelligent if it has severe or ongoing
consequences, including but not Ilinmted to potential or actual inmm -
gration consequences, and shall presume that a conviction by verdict for
the aforenmenti oned offenses constitutes cruel and wunusual punishnent
under section five of article one of the state constitution, based on
t hose consequences. The people nay rebut these presunptions[-]. _or

(1) The offense for which the applicant was convicted has been held to
be unconstitutional under the federal or state constitution by the court
of appeals, an internediate appellate court or a U.S. court with juris-
diction over New York.

2. Notwi thstandi ng the provisions of subdivision one, the court [#sust]
shall deny a notion to vacate a judgnent when

(a) The ground or issue raised upon the notion was previously deter-
m ned on the nerits upon an appeal fromthe judgnent, unless since the
time of such appellate determnation there has been a retroactively
effective change in the law controlling such issue; or the applicant has
subm tted new evidence that could not have been previously produced with
the exercise of due diligence that materially advances the claim or

(b) The judgment is, at the tine of the notion, appealable or pending
on appeal, and sufficient facts appear on the record with respect to the
ground or issue raised upon the notion to permt adequate review thereof
upon such an appeal unless the issue raised upon such notion is ineffec-
tive assistance of counsel. This paragraph shall not apply to a notion
under paragraph (h)., (i). (j) or (k) of subdivision one of this section

&3] The ground or issue raised relates solely to the validity of the
sentence and not to the validity of the conviction. 1n such case, the
court shall deemthe notion to have been made pursuant to section 440. 20
of this article.

3. Notwi thstandi ng the provisions of subdivision one, the court nay
deny a notion to vacate a judgnment when

(a) Athough facts in support of the ground or issue raised upon the
nmotion could with due diligence by the [defendant] applicant have readi -
Iy been made to appear on the record in a nmanner providing adequate
basis for review of such ground or issue upon an appeal fromthe judg-
ment, the [defendant] applicant wunjustifiably failed to adduce such
matter prior to sentence and the ground or issue in question was not
subsequent |y determ ned upon appeal. This paragraph does not apply to a
nmot i on based upon deprivation of the right to counsel at the trial or
upon failure of the trial court to advise the [defendant] applicant of
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such right, or to a notion under paragraph (i) of subdivision one of
this section; or

(b) The ground or issue raised upon the notion was previously deter-
m ned on the nerits upon a prior notion or proceeding in a court of this
state, other than an appeal fromthe judgnment, or wupon a notion or
proceeding in a [federal] court of this state, other than an appeal from
the judgnent. or upon a notion or proceeding in a federal court; unless
since the tine of such determination there has been a retroactively
effective change in the law controlling such issue or the applicant has
subm tted new evidence that could not have been previously produced with
the exercise of due diligence that materially advances the claim or

(c) Upon a previous nmotion made pursuant to this section, the [defend—
ant] applicant was in a position adequately to raise the ground or issue
underlying the present notion but did not do so.

Al t hough the court may deny the notion under any of the circunstances
specified in this subdivision, in the interest of justice and for good
cause shown it may in its discretion grant the notion if it is otherw se
meritorious and vacate the judgnent.

4. For purposes of paragraphs (g) and (h) of subdivision one of this
section, an applicant is actually innocent, where they prove that they
did not commit the crine for which they were convicted or that the crine
of conviction did not occur. If the court concludes that there is a
reasonable probability that the applicant is actually innocent, the
court shall vacate the conviction or convictions and order a new trial
If the court concludes by clear and convincing evidence that the appli-

cant is actually innocent of the crine, the court shall vacate the
conviction or convictions and disnmiss with prejudice.
5. If the court grants the notion, it mnmust, except as provided in

subdi vi sion [H-we] six or [six] seven of this section, vacate the judg-
ment, and nust either:

(a) dismss and seal the accusatory instrunent, or

(b) order a newtrial, or

(c) take such other action as is appropriate in the circunstances.

[5-] 6. Upon granting the notion upon the ground, as prescribed in
paragraph (g) of subdivision one of this section, that newly discovered
evidence creates a probability that had such evi dence been received at
the trial the verdict would have been nore favorable to the [defendant]
applicant in that the conviction wuld have been for a | esser offense
than the one contained in the verdict, the court may either:

(a) Vacate the judgnment and order a new trial; or

(b) Wth the consent of the people, nodify the judgnent by reducing it
to one of conviction for such lesser offense. In such case, the court
must re-sentence the [deferdant] applicant accordingly.

[6-] 7. If the court grants a notion under paragraph [{H)—e—paragraph
-] (g) or (h), when the basis for relief is actual innocence as estab-
lished by clear and convincing evidence, (i), (j) or (k) of subdivision
one of this section, it nmust vacate the judgnment [anrd] on the nerits,
dismss the accusatory instrunent, and nay take such additional action
as is appropriate in the circunstances. In the case of a notion granted
under paragraph (i) of subdivision one of this section, the court nust
vacate the judgnent on the merits because the [defendant—s] applicant's
participation in the offense was a result of having been a victim of
traf ficking.

[+] 8. Upon a new trial resulting froman order vacating a judgnent
pursuant to this section, the indictnent is deemed to contain all the
counts and to charge all the offenses which it contained and charged at
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the time the previous trial was commenced, regardl ess of whether any
count was disnissed by the court in the course of such trial, except (a)
those upon or of which the [defendant] applicant was acquitted or deened
to have been acquitted, and (b) those dism ssed by the order vacating
the judgnent, and (c) those previously dismssed by an appellate court
upon an appeal fromthe judgnent, or by any court upon a previous post-
j udgnent noti on.

[8-] 9. Upon an order which vacates a judgnent based upon a plea of
guilty to an accusatory instrument or a part thereof, but which does not
dism ss the entire accusatory instrunent, the crimnal action is, in the
absence of an express direction to the contrary, restored to its
[ prepleading] pre-pleading status and the accusatory instrunment is
deened to contain all the counts and to charge all the offenses which it
contained and charged at the tine of the entry of the plea, except those
subsequently dism ssed wunder circunstances specified in paragraphs (b)
and (c) of subdivision [six] eight. Were the plea of guilty was entered
and accepted, pursuant to subdivision three of section 220.30, upon the
condition that it constituted a conplete disposition not only of the
accusatory instrunent underlying the judgnent vacated but al so of one or
nmore ot her accusatory instruments agai nst the [defendant] applicant then
pending in the same court, the order of vacation conpletely restores
such ot her accusatory instrunments; and such is the case even though such
order disnisses the main accusatory instrunent underlying the judgnent.

[8-] 10. Upon granting of a notion pursuant to paragraph (j) of subdi-
vision one of this section, the court may either:

(a) Wth the consent of the people, vacate the judgment or nodify the
judgnent by reducing it to one of conviction for a | esser offense; or

(b) Vacate the judgment and order a new trial wherein the [defendant]
applicant enters a plea to the sane offense in order to permt the court
to resentence the [defendant] applicant in accordance with the anendat o-
ry provisions of subdivision one-a of section 70.15 of the penal |aw

8§ 3. Section 440.20 of the crimnal procedure |aw, subdivision 1 as
anended by chapter 1 of the laws of 1995, is anmended to read as foll ows:
§ 440.20 Motion to set aside sentence; by [defendant] applicant.

1. At any time after the entry of a judgment, the court in which the
judgnent was entered may, upon notion of the [defendant] applicant, set
asi de the sentence upon the ground that it was wunauthorized, illegally
i mposed, or was otherwise invalid as a matter of law. \Were the judg-
ment includes a sentence of death, the court nmay also set aside the
sentence upon any of the grounds set forth in paragraph (b), (c), (f),
(g) or (h) of subdivision one of section 440.10 as applied to a separate
sent enci ng proceedi ng under section 400.27, provided, however, that to
the extent the ground or grounds asserted include one or nore of the
af oresai d paragraphs of subdivision one of section 440.10, the court
must also apply [subdidsions] subdivision two [ard—+three] of section
440. 10, ot her than paragraph (d) of subdivision two of such section
determining the notion. In the event the court enters an order granting
a notion to set aside a sentence of death under this section, the court
must either direct a new sentencing proceeding in accordance with
section [4080—=2#] 440.27 or, to the extent that the [defendant] applicant
cannot be resentenced to death consistent with the laws of this state or
the constitution of this state or of the United States, resentence the
[ defendant] applicant to Ilife inprisonnent wthout parole or to a
sentence of inprisonnent for the class A1 felony of murder in the first
degree other than a sentence of life inprisonnent without parole. Upon
granting the notion upon any of the grounds set forth in the aforesaid
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par agr aphs of subdivi sion one of section 440.10 and setting aside the
sentence, the court nust afford the people a reasonable period of tine,
whi ch shall not be |less than ten days, to determ ne whether to take an
appeal fromthe order setting aside the sentence of death. The taking of
an appeal by the people stays the effectiveness of that portion of the
court's order that directs a new sentenci ng proceedi ng.

2. Not wi t hst andi ng the provisions of subdivision one, the court
[4st] nmay deny such a notion when the ground or issue raised thereupon
was previously determned on the nerits upon an appeal fromthe judgnent
or sentence, unless since the time of such appellate determ nation there
has been a retroactively effective change in the law controlling such
i ssue.

3. Notwithstanding the provisions of subdivision one, the court nay
deny such a notion when the ground or issue raised thereupon was previ-
ously determined on the nmerits upon a prior notion or proceeding in a
court of this state, other than an appeal fromthe judgnent, or upon a
prior motion or proceeding in a federal court, unless since the tine of
such determ nation there has been a retroactively effective change in
the law controlling such issue. Despite such determ nati on, however,
the court in the interest of justice and for good cause shown, may in
its discretion grant the notion if it is otherwi se meritorious.

4. An order setting aside a sentence pursuant to this section does not
affect the wvalidity or status of the underlying conviction, and after
entering such an order the court mnust resentence the [defendant] appli-
cant in accordance with the | aw.

8§ 4. Section 440.30 of the crimnal procedure |aw, subdivisions 1 and
1-a as anended by chapter 19 of the laws of 2012 and the opening para-
graph of paragraph (b) of subdivision 1 as anmended by section 10 of part
LLL of chapter 59 of the laws of 2019, is anmended to read as foll ows:

§ 440.30 Motion to vacate judgnent and to set aside sentence; procedure.

1. (a) [A] An application for assignment of counsel for a motion to
vacate a judgnment pursuant to section 440.10 or 440.11 of this article
and a notion to set aside a sentence pursuant to section 440.20 of this
article nust be made in witing [and] by a pro se applicant, upon
reasonable notice to the peopl e[ —Upen—the—rptionr—a—defendant],. to the
court in which the judgnent and sentence were entered. The applicant
shall provide such court with a plain statenment of the |legal claimor
clainms the applicant intends to raise.

(b) The court may in its discretion assign counsel to the applicant;
provi ded, however, the court should carefully consider assigning counse
where the applicant raises a colorable claimand assigning counsel would
pronote the fair administration of justice.

(c) If the court declines to assign counsel, it shall state the
reasons for denying the request in witing.

(d) If at the tinme of the applicant's request for assignnment of coun-
sel, the sentencing judge or justice no longer sits in the court in
which the sentence was inposed, the request shall be randonmly assigned
to another judge or justice of the court.

(e) Nothing in this subdivision shall be construed to limt the right
of an applicant to the assignnent of counsel when a court has ordered a
hearing on a notion pursuant to this article.

2. (a) In connection with the preparation before filing or proceeding
after filing of a notion pursuant to section 440.10, and upon a show ng
that the prospective applicant or applicant has sought the requested
material fromformer trial counsel and, where applicable, forner appel-
| ate counsel wi thout success, the court nust order the people to produce
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discovery material that is potentially relevant to the investigation or
presentation of an identifiable claimunder this article. A notion for
di scovery under this paragraph nmust be brought upon notice to the people
and may be nmade in anticipation of the filing of a notion to vacate a
felony judgnent of conviction or after such notion has been filed. The
court shall deny a request made pursuant to this paragraph where the
applicant intends to or has challenged a judgnent of conviction that is
not a felony defined in section 10.00 of the penal law,_or the requested
material is otherw se contained in accessible court files.

(b) There shall be a presunption in favor of disclosure when consider-
ing and deciding applications for discovery under paragraph (a) of this
subdi vi si on.

(c) The court may order that disclosure of evidence or property be
subject to a protective order as subject to the grounds specified in
section 245.70 of this part, where appropriate.

(d) Nothing in this section shall be construed to limt the power to
subpoena evi dence pursuant to section 610. 20.

3. (a) An applicant who is in a position adequately to raise nore than
one ground shoul d raise every such ground upon whi ch [ he—er—she—intends]
they intend to challenge the judgnent or sentence. If the notion is
based upon the existence or occurrence of facts, the notion papers nust
contain sworn allegations thereof, whether by the [defendant] applicant
or by another person or persons. Such sworn allegations nmay be based
upon personal know edge of the affiant or upon information and belief,
provided that in the latter event the affiant nust state the sources of
such information and the grounds of such belief. The [defendant] appli-
cant may further subnit docunentary evidence or information supporting
or tending to support the allegations of the noving papers.

(b) The people may file with the court, and in such case nust serve a
copy thereof upon the [defendant—or—his—or—her] applicant or their
counsel, if any, an answer denying or adnmitting any or all of the alle-
gations of the notion papers, and may further submt docunentary
evidence or information refuting or tending to refute such allegations.

(c) After all papers of both parties have been filed, and after al
docunmentary evidence or information, if any, has been submtted, the
court nust consider the same for the purpose of ascertaining whether the
motion is determ nable without a hearing to resolve questions of fact.
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I-a-] 4. (a) [£5-] Were the [defendant—s] applicant's notion requests
the performance of a forensic DNA test on specified evidence, and upon
the court's determination that any evidence contai ni ng deoxyri bonucl ei c
acid ("DNA") was secured in connection with the trial or the plea
resulting in the judgnment, the court shall grant the application for
forensic DNA testing of such evidence upon its determ nation that [H—3a]
had the DNA test [had—been—eenduet—ed—en—s-ueh—ew—d-ame—a-nd—l—f—t—he]
results [had] been adnmitted in the trial resulting in the judgnent,
there [exists] is a reasonable probability that the verdict would have
been nore favorable to the [dea‘—endam—] appl i cant.
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(b) (i) I'n conjunction mﬂth the filing of a notion under this subdivi-
sion, the court may direct the people to provide the [defendant]| appli-
cant and their counsel with information in the possession of the people

concerning the current physical |ocation of the specified evidence and
if the specified evidence no |longer exists or the physical |ocation of
the specified evidence is unknown, a representation to that effect and
information and documentary evidence in the possession of the people
concerning the | ast known physical |ocation of such specified evidence.
(ii) If there is a finding by the court that the specified evidence no
| onger exists or the physical location of such specified evidence is
unknown, [ sueh—inptormption—in—ond—set—tseld shall net bhe o tactordrom

priate renedy.

(iii) The court, on notion of the [defendant] applicant, may al so
i ssue a subpoena duces tecumdirecting a public or private hospital,
| aboratory or other entity to produce such specified evidence inits
possessi on and/or informati on and docunentary evidence in its possession
concerning the location and status of such specified evidence.

(c) In response to a notion under this paragraph, upon notice to the
parties and to the entity required to performthe search the court may
order an entity that has access to the conbined DNA index system
("CODI S") or its successor systemto conpare a DNA profil e obtained from
probative biological material gathered in connection with the investi-
gation or prosecution of the [defendant] applicant agai nst DNA dat abanks
by keyboard searches, or a simlar nmethod that does not involve upload-
ing, upon a court's determnation that (1) such profile complies with
federal bureau of investigation or state requirements, whichever are
appl i cabl e and as such requirements are applied to | aw enforcenent agen-
cies seeking such a conparison, and that the data neet state DNA index
system and/ or national DNA index systemcriteria as such criteria are
applied to | aw enforcenent agencies seeking such a conparison and (2) if
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such conparison had been conducted, [ard—it—thetesuts—hadbeer—admi—
i -] a reasonable probability
exists that the verdlct mould have been nor e favorable to the [defend—

e*LSLS——LhaL——Lhe——GGﬂ¥¥G%+Qﬂ——MBH#Q—HQL—hG¥@—¥@SH+%£EH ppllcant For
pur poses of this subdivision, a "keyboard search" shall nean a search of
a DNA profile against the databank in which the profile that is searched
is not uploaded to or maintained in the databank

3-] 5. Wiere the applicant's notion for relief requests the perform
ance of any other forensic testing of evidence secured in the case, the
court shall grant the application for testing of such evidence, upon its
determination that had the results of forensic testing of evidence been
available at the tinme of trial or plea and been favorable to the appli-
cant, there is a reasonable probability that the outconme would have been
nore favorable to the applicant; or

6. Upon considering the nerits of the notion, the court must grant it
wi t hout conducting a hearing and vacate the judgnent or set aside the
sentence, as the case may be, if:

(a) The noving papers allege a ground constituting |egal basis for the
notion; and

(b) Such ground, if based upon the existence or occurrence of facts,
is supported by sworn allegations thereof; and

(c) The sworn allegations of fact essential to support the notion are
either conceded by the people to be true or are conclusively substanti -
ated by unquestlonable docunentary proof

6-] 7. If it appears by conceded or uncontradicted allegations of the

novi ng papers or of the answer, or by unquestionable docunentary proof,
that there are circunstances which require denial thereof pursuant to
subdi vision two of section 440.10 or subdivision two of section 440. 20,
the court nust summarily deny the notion. If it appears that there are
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circunstances authorizing, though not requiring, denial thereof pursuant
to subdivision three of section 440.10 or subdivision three of section
440.20, the court may in its discretion either (a) sumarily deny the
notion, or (b) proceed to consider the nerits thereof.

8. The court nmust grant a hearing where:

(a) the noving papers allege a ground constituting a |egal basis for
notion; and

(b) the notion papers are based upon the existence or occurrence of
facts and contain sworn allegations substantiating or tending to
substantiate all the essential facts, as required by subdivision one of
this section; and

(c) no allegation of fact essential to support the nmotion is concl u-
sively refuted by unquesti onable docunentary proof; and

(d) allegations of fact essential to support the nption are not
contradicted by a court record or other official docunent, thereby
establishing the reasonable possibility that such allegations are true.

9. If the court does not determine the notion pursuant to [subdivi—
stonrs—two—three—or—four] subdivision four or five, it nust conduct a
hearing and nmeke findings of fact essential to the determination there-
of . The [defendant] applicant has a right to be present at such hearing
but nmay waive such right in witing. If [he—does] they do not so waive
[+] such right and if [he—s] they are confined in a prison or other
institution of this state, the court nust cause [hin] them to be
produced at such hearing.

[6<] 10. At such a hearing, the [defendant] applicant has the burden
of proving by a preponderance of the evidence every fact essential to
support the notion.

[+] 11. Regardless of whether a hearing was conducted, the court,
upon determning the nmotion, nust set forth on the record its findings
of fact, its conclusions of law and the reasons for its deterni nation.

§ 5. Section 470.15 of the crimnal procedure law is anmended by addi ng
a new subdivision 2-a to read as foll ows:

2-a. In an appeal pursuant to subdivision three or four of section
450.10 froman order entered pursuant to section 440.10, 440.11 or
440.20 denying a notion to vacate a judgnent or sentence, when the
applicant proceeded without counsel in the court below after having
applied for and been denied counsel under subdivision one of section
440. 30, except when the court properly refused to assign counsel based
on the applicant's financial ability to retain counsel, the internediate
appellate court may reverse the order, direct the court to assign coun-
sel, and remt the natter for de novo consideration. Such corrective
action is authorized when the internediate appellate court determ nes
that additional factual or |egal developnent is necessary and appropri-
ate in the interest of justice to properly resolve the nerits of the
applicant's legal claimor clains. Nothing in this subdivision shall be
construed to limt an internediate appellate court's authority to remt
a matter to the trial court for further proceedings in any other circum
stance.

8§ 6. Section 450.10 of the crimnal procedure | aw, as anended by chap-
ter 671 of the laws of 1971, subdivisions 1 and 2 as anended by chapter
671 of the laws of 1984, subdivision 3 as added and subdivision 4 as
renunbered by chapter 516 of the laws of 1986, and subdivision 5 as
added by chapter 560 if the laws of 1999, is amended to read as foll ows:
8§ 450.10 Appeal by [defendant] petitioner to internediate appellate

court; in what cases authorized as of right.
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An appeal to an internedi ate appellate court nmay be taken as of right
by the [defendant] petitioner fromthe follow ng judgment, sentence and
order of a crimnal court:

1. A Judgnent other t han one |nclud|ng a sentence of death[——HnLess

2. A sentence ot her than one of death as prescribed in subdivision

one of sectlon 450. 30[——HﬂLess—the——appeaL——+s——based——se#e#y——epen——the

3. An_ order denying a notion, neade pursuant to section 440.10 or

440.11, to vacate a judgnent other than one including a sentence of
death; provided however that the internediate appellate court, nay,
after notion by the people upon notice to the petitioner, dismiss the
notice of appeal on the grounds that the notion to vacate the judgnent
is unsupported by sworn statenments of fact or is wholly unsupported by
law or by any good faith argument in support of an extension thereof.

4. An order denying a notion, made pursuant to section 440.20, to set
aside a sentence other than one including a sentence of death; provided
however that the internediate appellate court nmay, after notion by the
peopl e upon notice to the petitioner disnmiss the notice of appeal on the
grounds that the notion to vacate the sentence is unsupported by sworn
statements of fact or is wholly unsupported by |aw or by any good faith
argunent in support of an extension thereof.

5. A sentence including an order of crimnal forfeiture entered pursu-
ant to section 460.30 of the penal law with respect to such forfeiture
order.

[4-] 6. An order, entered pursuant to section 440.40, setting aside a
sentence other than one of death, upon notion of the Peopl e.

[5-] 7. An order denying a notion, nmade pursuant to subdivision one-a
of section 440.30, for forensic DNA testing of evidence.

§ 7. Section 450.15 of the crimnal procedure |aw i s REPEALED.

8§ 8. Subdivision 1 of section 450.30 of the crinminal procedure |aw, as
anended by chapter 671 of the laws of 1984, is anended to read as
fol | ows:

1. An appeal by the [defendant] petitioner from a sentence, as
aut hori zed by subdivision two of section 450.10, rmay be based upon the
ground that such sentence either was (a) invalid as a matter of law, or
(b) harsh or excessive. A sentence is invalid as a matter of |aw not
only when the terns thereof are unauthorized but also when it is based
upon an erroneous deternination that the [defendant] petitioner had a
previous valid conviction for an offense or, in the case of a resentence
following a revocation of a sentence of probation or conditiona
dlscharge upon an i nproper revocatlon of such orlglnal sentence. [An




OCoO~NOUIRWN P

A 7422 14

8 9. Subdivision 4 of section 722 of the county |aw, as anmended by
chapter 141 of the laws of 2008, is amended to read as foll ows:

4. Representation according to a plan containing a conbination of any
of the foregoing. Any judge, justice or magistrate in assignhing counse
pursuant to sections 170.10, 180.10, 210.15 and 720.30 of the crimnal
procedure law, or in assigning counsel pursuant to subdivision one of
section 440.30 of the crimnal procedure |law,_ or in assigning counsel to
[ a—defendant] an _applicant when a hearing has been ordered in a proceed-
ing wupon a notion, pursuant to article four hundred forty of the crim-
nal procedure law, to vacate a judgnment or to set aside a sentence [e+
ef—a—notion—+for—a—wit—of—error—coramhobis], or in assigning counsel to
an applicant in connection with an appeal therefrom pursuant to section
450.10 or 450.20 of the crimnal procedure law, or in assigning counse
pursuant to the provisions of section two hundred sixty-two of the fam -
ly court act or section four hundred seven of the surrogate's court
procedure act, or in assigning counsel to |[a—defendant] an_ applicant
when a case has been cal endared for consideration of resentencing pursu-
ant to subdivision four of section six hundred one-d of the correction
| aw or when a court is otherw se called upon to consider whether a prop-
er term of post-rel ease supervision was inposed as part of a determ nate
sentence, shall assign counsel furnished in accordance with a plan
conforming to the requirements of this section; provided, however, that
when the county or the city in which a county is wholly contained has
not placed in operation a plan conformng to that prescribed in this
subdi vi si on or subdivision three of this section and the judge, justice
or magistrate is satisfied that a conflict of interest prevents the
assi gnnent of counsel pursuant to the plan in operation, or when the
county or the city in which a county is wholly contained has not placed
in operation any plan conformng to that prescribed in this section, the
judge, justice or nmgistrate may assign any attorney in such county or
city and, in such event, such attorney shall receive conpensation and
rei mbursenent from such county or city which shall be at the sane rate
as is prescribed in section seven hundred twenty-two-b of this article.
When a case has been cal endared for consideration of resentencing pursu-
ant to subdivision four of section six hundred one-d of the correction
| aw or when a court is otherw se called upon to consider whether a prop-
er term of post-rel ease supervision was inposed as part of a determ nate
sentence, the attorney appointed should be the attorney who appeared for
the [defendant] applicant in connection with the judgnent or sentence
or, if the [defendant] applicant is currently represented concerning
[ Bs—oa+—her] their conviction or sentence or with respect to an appeal
from [ his—e+—her] their conviction or sentence, such present counsel

8§ 10. Section 216 of the judiciary lawis anmended by adding a new
subdivision 7 to read as foll ows:

7. The chief administrator of the courts shall collect data and report
every vear in relation to applications and notions filed pursuant to
article four hundred forty of the crimnal procedure |aw, broken down by
each section of such article to include notions filed pursuant to
sections 440.10, 440.20, 440.40, 440.46, 440.46-a and 440.47 of the
crimnal procedure law. Information to be collected and disclosed shal
include the raw nunber of both applications and/or notions filed in each
county and on appeal in each judicial departnent. Infornation shal
include: (a) the top conviction charge for each application or notion;
(b) when pro se applicants request assignment of counsel pursuant to
subdi vision two of section 440.30 of the crimnal procedure |aw, whether
or not counsel was assigned; (c) the outconme of each notion filed wheth-
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er denied without hearing, denied wth hearing, vacatur granted, or
other; and (d) the average length of tine notions under article four
hundred forty of the crininal procedure law renmain pending for each
county. Such report shall aggregate the data collected by county and
judicial departnent. The data shall be aggregated in order to protect
the identity of individual applicants. The report shall be rel eased
publicly and published on the websites of the office of court admnis-
tration and the division of crimnal justice services. The first report
shall be published twelve nonths after this subdivision shall have
becone a law, and shall include data fromthe first six nonths follow ng
the effective date of this subdivision. Reports for subsequent periods
shall be published annually thereafter.

8§ 11. Severability. If any provision of this act, or any application
of any provision of this act, is held to be invalid, that shall not
affect the validity or effectiveness of any other provision of this act,
or of any other application of any provision of this act, which can be
given effect w thout that provision or application; and to that end, the
provi sions and applications of this act are severable.

8 12. This act shall take effect on the sixtieth day after it shal
have becone a | aw and shall apply to all notions that are not final as
of such effective date.




