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STATE OF NEW YORK

6428-- A

2025- 2026 Regul ar Sessi ons

| N ASSEMBLY

March 4, 2025

Introduced by M of A SH MSKY, LEVENBERG -- read once and referred to
the Committee on Local Governnents -- comittee discharged, bil
anmended, ordered reprinted as anended and recommitted to said conmt-
tee

AN ACT in relation to enacting the "county of Wstchester public works
i nvestnment act"; and providing for the repeal of such provisions upon
the expiration thereof

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Short title. This act shall be known and may be cited as
the "county of Westchester public works investnent act".

§ 2. For the purposes of this act, the following ternms shall have the
fol |l ow ng nmeani ngs:

1. (a) "Authorized entity" shall mean the Wstchester county depart-
ment of public works and the Westchester county departnment of transpor-
tation.

(b) If otherwise applicable, authorized projects undertaken by the
aut hori zed entity shall be subject to section 101 of the general munici-
pal |aw, provided, however, that an authorized entity my fulfill its
obligations wunder section 101 of the general municipal |aw by requiring
the contractor to prepare separate specifications in accordance wth
section 101 of the general nunicipal |aw, as the case may be.

2. "Authorized project” shall mean, in conformty with the require-
ments of this act, any installation, construction, denolition, recon-
struction, excavati on, rehabilitation, repair, and renovation in

connection with the follow ng:

(a) a public building known as the "Wstchester County Labs and
Research Buil ding", |ocated at 10 Dana Road in the hanlet of Valhalla in
the town of Munt Pl easant, Westchester county, SBL No. 116.16-1-1 14,

(b) a public maintenance facility known as the "Wstchester County
Department of Public Wrks Miintenance Facility", located at Hamond
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House Road behind 65 Hammond House Road in the hamlet of Valhalla in the
town of Mount Pleasant, Westchester county, SBL No. 116.12-1-14;

(c) a public building known as the "Wstchester County Emergency
Services Building", located at 4 Dana Road in the hamet of Valhalla in
the town of Munt Pl easant, Wstchester county, SBL No. 116.16-1-1;

(d) a public building known as the "Westchester County Public Safety
Buil ding", located at 1 Saw MI| River Road in the ham et of Haw horne
in the town of Munt Pleasant, Westchester county, SBL No. 106.18-1-2;

3. "Best wvalue" shall nean the basis for awarding contracts for
services to a proposer that optimzes quality, cost and efficiency,
price and performance criteria, which may include, but is not [imted
to:

(1) The quality of the proposer's performance on previ ous projects;

(2) The tineliness of the proposer's performance on previous projects;

(3) The level of customer satisfaction with the proposer's performance
on previous projects;

(4) The proposer's record of perform ng previous projects on budget
and ability to mnimze cost overruns;

(5) The proposer's ability to limt change orders;

(6) The proposer's ability to prepare appropriate project plans;

(7) The proposer's technical capacities;

(8) The individual qualifications of the proposer's key personnel

(9) The proposer's ability to assess and manage risk and mnimze risk
i npact ;

(10) The proposer's financial capability;

(11) The proposer's ability to conply with applicable requirenents,
i ncluding the provisions of articles 145, 147 and 148 of the education
I aw;

(12) The proposer's past record of conpliance with federal, state and
|l ocal laws, rules, licensing requirenents, where applicable, and execu-
tive orders, including but not linmted to conpliance with the |abor |aw
and ot her applicable |abor and prevailing wage laws, article 15-A of the
executive law, and any other applicable laws concerning mnority- and
worren- owned busi ness enterprise participation

(13) The proposer's record of conplying with existing | abor standards,
mai ntai ning harnoni ous |abor relations, and protecting the health and
safety of workers and paynent of wages above any | ocally-defined 1iving
wage; and

(14) A quantitative factor to be used in evaluation of bids or offers
for awarding of contracts for bidders or offerers that are certified as
mnority- or wonen-owned business enterprises pursuant to article 15-A
of the executive law. Were the authorized entity identifies a quanti-
tative factor pursuant to this paragraph, the authorized entity nust
specify that businesses certified as minority- or wonen-owned business
enterprises pursuant to article 15-A of the executive law, as well as
those certified as mnority- or wonmen-owned busi ness enterprises pursu-
ant to local laware eligible to qualify for such factor. Nothing in
thi s paragraph shall be construed as a requirenment that such businesses
be concurrently certified as mnority- or wonen-owned busi ness enter-
prises under article 15-A of the executive law to qualify for such quan-
titative factors. Such basis shall reflect, wherever possible, objective
and quantifiable anal ysis.

4. "Cost plus" shall mean conpensating a contractor for the cost to
conplete a contract by reinmbursing actual costs for |abor, equipnent and
material s plus an additional amount for overhead and profit.
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5. "Design-build contract” shall nean a contract for the design and
construction of a public work with a single entity, which nmay be a team
conmprised of separate entities.

6. "Project labor agreenment"” shall have the neaning set forth in
subdi vision 1 of section 222 of the |abor law. A project |abor agreenent
shall require participation in apprentice training prograns in accord-
ance with paragraph (e) of subdivision 2 of such section.

8§ 3. Notwithstanding any general, special or local law, rule or regu-
lation to the contrary, including but not limted to article 5-A of the
general municipal law, and in conformty with the requirenents of this
act, and only when a project |abor agreenent is performed in accordance
with section 222 of the Iabor law, an authorized entity nay use the
alternative delivery nmethod referred to as a design-build contract for
an aut horized project in accordance with this act.

8 4. (a) A contractor selected by such an authorized entity to enter
into a design-build contract shall be selected through a two-step neth-
od, as foll ows:

(1) Step one. GCeneration of a list of responding entities that have
demonstrated the general capability to perform the design-build
contract. Such list shall consist of a specified nunber of responding
entities, as determ ned by an authorized entity, and shall be generated
based wupon the authorized entity's review of responses to a publicly
advertised request for qualifications. The authorized entity's request
for qualifications shall include a general description of the public
wor k, the maxi mum nunber of responding entities to be included on the
list, the selection criteria to be used and the relative weight of each
criteria in generating the list. Such selection criteria shall include
the qualifications and experience of the design and construction team
organi zati on, denonstrated responsibility, ability of the teamor of a
menber or nenbers of the teamto conply with applicabl e requirenents,
i ncluding the provisions of articles 145, 147 and 148 of the education
| aw, past record of conpliance with the labor Iaw, and such other quali -
fications the authorized entity deens appropriate, which may include but

are not limted to project wunderstanding, financial capability and
record of past performance. The authorized entity shall evaluate and
rate all responding entities to the request for qualifications. Based
upon such ratings, the authorized entity shall list the responding enti-

ties that shall receive a request for proposals in accordance with para-
graph 2 of this subdivision. To the extent consistent wth applicable
federal law, the authorized entity shall consider, when awardi ng any
contract pursuant to this section, the participation of: (i) responding
entities that are certified as mnority- or wonen-owned business enter-
prises pursuant to article 15-A of the executive law, or certified
pursuant to local law as minority- or wonmen-owned business enterprises;
and (ii) small business concerns identified pursuant to subdivision (b)
of section 139-g of the state finance | aw.

(2) Step two. Sel ection of the proposal which is the best value to the
aut hori zed entity. The authorized entity shall issue a request for
proposals to the responding entities |listed pursuant to paragraph 1 of
this subdivision. If such a responding entity consists of a team of
separate entities, the entities that conprise such a teamnust remain
unchanged fromthe responding entity as listed pursuant to paragraph 1
of this subdivision unless otherw se approved by the authorized entity.
The request for proposals shall set forth the public work's scope of
work, and other requirements, as determ ned by the authorized entity,
whi ch may include separate goals for work under the contract to be



OCoO~NOUIRWN P

A. 6428--A 4

perforned by businesses certified as mnority- or wonen-owned busi ness
enterprises pursuant to article 15-A of the executive law, or certified
pursuant to local law as minority- or wonen-owned business enterprises.
The request for proposals shall also specify the criteria to be used to
eval uate the responses and the relative weight of each of such criteria.
Such criteria shall include the proposal's cost, the quality of the
proposal's solution, the qualifications and experience of the proposer

and other factors deened pertinent by the authorized entity, which nay
i ncl ude, but shall not be |limted to, the proposal's manner and schedul e
of project inplementation, the proposer's ability to conplete the work
inatimly and satisfactory manner, naintenance costs of the conpleted
public work, maintenance of traffic approach, and community inpact. Any
contract awarded pursuant to this act shall be awarded to a responsive

and responsible proposer, which, in consideration of these and ot her
specified criteria deened pertinent, offers the best value, as deter-
m ned by the authorized entity. The request for proposals shall include

a statenent that proposers shall designhate in witing those portions of
the proposal that contain trade secrets or other proprietary information
that are to remain confidential; that the material designated as confi-
dential shall be readily separable fromthe proposal. Nothing in this
subdi vi sion shall be construed to prohibit the authorized entity from
negotiating final <contract ternms and conditions including cost. A
proposal s submtted shall be scored according to the criteria listed in
the request for proposals and such final scores shall be published on
the authorized entity's website.

(b) An authorized entity awarding a design-build contract to a
contractor offering the best value nmay but shall not be required to use
the follow ng types of contracts:

(1) A cost-plus not to exceed guaranteed nmaximum price form of
contract in which the authorized entity shall be entitled to nonitor and
audit all costs. In establishing the schedule and process for determ n-
ing a guaranteed maxi mum price, the contract between the authorized
entity and the contractor shall:

(i) Describe the scope of the work and the cost of perform ng such
wor k,

(ii) Include a detailed line item cost breakdown,

(iii) Include a list of all draw ngs, specifications and other infor-
mati on on whi ch the guaranteed maxi mum price i s based,

(iv) Include the dates of substantial and final conpletion on which
t he guaranteed maxi mum price is based, and

(v) Include a schedule of unit prices; or

(2) Alunmp sumcontract in which the contractor agrees to accept a set
dollar anpbunt for a contract which conprises a single bid wthout
providing a cost breakdown for all costs such as for equipnent, |abor

materials, as well as such contractor's profit for conpleting all itemns
of work conprising the public work.
8§ 5. Any contract entered into pursuant to this act shall include a

clause requiring that any professional services regulated by articles
145, 147 and 148 of the education | aw shall be perforned and stanped and
seal ed, where appropriate, by a professional l|icensed in accordance with
the appropriate articles of the education |aw.

8 6. Construction wth respect to each contract entered into by an
aut hori zed entity pursuant to this act shall be deemed a "public work"
to be perforned in accordance with the provisions of article 8 of the
| abor law, as well as subject to sections 200, 240, 241 and 242 of such
| aw and enforcenent of prevailing wage requirenents pursuant to applica-
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ble law or, for projects or public works receiving federal aid, applica-
ble federal requirenents for prevailing wage. Any contract entered into
pursuant to this act shall include a clause requiring the selected
design builder to obligate every tier of contractor working on the
public work to conply with the project |abor agreenment referenced in
section three of this act, and shall include project |abor agreenent
conpliance nonitoring and enforcenment provisions consistent wth the
appl i cabl e project |abor agreenent.

8 7. Each contract entered into by an authorized entity pursuant to
this act shall conply with the objectives and goals wth regard to
mnority- and wonen-owned business enterprises, and, for projects or
public works receiving federal aid, applicable federal requirenments for
di sadvant aged busi ness enterprises or mnority- and wormen-owned busi ness
enterprises.

8§ 8. Any authorized project undertaken by an authorized entity pursu-
ant to this act shall be subject to the requirenents of article 8 of the
environnmental conservation | aw, and, where applicable, the requirenents
of the National Environmental Policy Act.

8 9. (a) Notwithstanding any provision of lawto the contrary, al
rights or benefits, including terms and conditions of enploynent, and
protection of «civil service and collective bargaining status of al
enpl oyees of authorized entities solely in connection with public works
undertaken by an authorized entity pursuant to this act, shall be
preserved and protected.

(b) Nothing in this act shall result in the: (1) displacenment of any
currently enployed worker or Jloss of position, including partia
di spl acenent such as a reduction in the hours of non-overtinme work,
wages or enploynent benefits, or result in the inpairnment of existing
col l ective bargai ning agreenents, (2) transfer of existing duties and
functions related to maintenance and operations currently perforned by
exi sting enpl oyees of authorized entities to a contractor, or (3) trans-
fer of future duties and functions ordinarily perforned by enpl oyees of
the authorized entities to the contracting entity.

(c) Enployees of authorized entities wusing design-build contracts
serving in positions in newy created titles shall be assigned to the
appropriate bargaining wunit. Nothing contained in this act shall be
construed to affect (1) the existing rights of enployees of such enti-
ties pursuant to an existing collective bargaining agreenent, (2) the
existing representational relationships anbng enployee organizations
representing enployees of such entities, or (3) the bargaining relation-
shi ps between such entities and such enpl oyee organi zati ons.

(d) Wthout Iimting contractors' obligations under design-build
contracts to issue their own initial certifications of substantial
conmpl etion and final conpletion, public enployees of authorized entities
shall review and determ ne whether the work performed by contractors is
acceptabl e and has been performed in accordance wth the applicable
design-build contracts, and if such public enployees so deternine, such

public enployees shall accept contractors' substanti al or final
conpletion of the public works as applicable. Performance by authorized
entities of any review described in this subdivision shall not be
construed to nodify or |linmt contractors' obligations to performthe

work in strict accordance with the applicable design-build contracts or
the contractors' or any subcontractors' obligations or liabilities under
any | aw.
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8 10. The subni ssion of a proposal or responses or the execution of a
design-build contract pursuant to this act shall not be construed to be
a violation of section 6512 of the education |aw.

8 11. Nothing contained in this act shall linmt the right or obli-
gation of any authorized entity to conmply with the provisions of any
existing contract or to award contracts as otherw se provi ded by | aw

8§ 12. A report shall be submitted no later than June 30, 2026 and
annual ly thereafter, to the governor, the tenporary president of the
senate, the speaker of the assenbly, the county executive and the chair
of the board of legislators for an authorized entity containing infornma-
tion regardi ng each design-build contract procured by such authorized
entity pursuant to this act. Such report shall include a description of
each such design-build contract, information regarding the procurenent
process for each such design-build contract including the list of
respondi ng entities that denmonstrated the general capability to perform
the design-build contract pursuant to paragraph 1 of subdivision (a) of
section four of this act, the total cost of each design-build contract,
an explanation of the estinmted savings resulting fromthe design-build
met hod, and the participation rate of and total dollar value of nonies
paid to mnority- and wonen-owned business enterprises under such
design-build contract.

8 13. This act shall take effect immediately and shall expire and be
deened repealed 3 vyears after such date, provided that, public works
with requests for qualifications issued prior to such repeal shall be
permtted to continue under this act notw thstandi ng such repeal.



