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AN ACT to amend the public officers law, in relation to the paynent of
attorneys' fees by the state

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Paragraphs (a) and (b) of subdivision 2 of section 17 of
the public officers |aw, paragraph (a) as anmended by chapter 768 of the
laws of 1985 and paragraph (b) as added by chapter 466 of the | aws of
1978, are anended to read as foll ows:

(a) Upon conpliance by the enployee with the provisions of subdivision
four of this section, the state shall provide for the defense of the
enpl oyee in any civil action or proceeding in any state or federal court
arising out of any alleged act or om ssion which occurred or is alleged
in the conplaint to have occurred while the enpl oyee was acting wthin
the scope of [his] their public enploynment or duties; or whichis
brought to enforce a provision of section nineteen hundred ei ghty-one or
ni net een hundred eighty-three of title forty-two of the United States
code and the act or omission underlying the action occurred or is
alleged in the conplaint to have occurred while the enpl oyee was acting
within the scope of [his] their public enmploynment or duties. This duty
to provide for a defense shall not arise where such civil action or
proceeding is brought by or on behalf of the state. No attorneys' fees
or _expenses shall be paid if incurred on behalf of an enpl oyee where the
enpl oyee has brought an action against the state.

(b) Subject to the conditions set forth in paragraph (a) of this
subdi vision, the enployee shall be entitled to be represented by the
attorney general, provided, however, that the enpl oyee shall be entitled
to representation by private counsel of [his] their choice in any civil
judicial proceeding whenever the attorney general determ nes based upon
[kis] their investigation and review of the facts and circunstances of
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the case that representation by the attorney general would be inappro-
priate, or whenever a court of conpetent jurisdiction, upon appropriate
motion or by a special proceeding, determnes that a conflict of inter-
est exists and that the enployee is entitled to be represented by
private counsel of [his] their choice. The attorney general shall notify
the enployee in witing of such determ nation that the enployee is enti-
tled to be represented by private counsel. The attorney general may
require, as a condition to paynent of the fees and expenses of such
representation, that appropriate groups of such enpl oyees be represented

by the sanme counsel. [If the enployee or group of enployees is entitled
to representation by private counsel under the provisions of this
section, the attorney general shall so certify to the conptroller.

Reasonabl e attorneys' fees and litigation expenses shall be paid by the
state to such private counsel fromtime to time during the pendency of
the civil action or proceeding subject to certification that the enpl oy-
ee is entitled to representation under the terms and conditions of this
section by the head of the departnent, comm ssion, division, office or
agency in which such enployee is enployed and upon the audit and warrant
of the comptroller, which shall include a determ nation by the conp-
troller that any such fees paid by the state are proportional to the
needs of the case and consistent with the manner and net hods of defense
enployed in sinmilar or representative cases. Attorneys' fees shall be
presunptively unreasonable where an individual hires or enploys multiple
law firnms on the same matter unless such enpl oyee can denonstrate the
need for additional attorneys with distinct subject matter expertise.
The state shall not pay any attorneys' fees deened unreasonable by the
conptroller. Any dispute with respect to representation of nultiple
enpl oyees by a single counsel or the anpunt of litigation expenses or
t he reasonabl eness of attorneys' fees shall be resolved by the court
upon notion or by way of a special proceeding.
8§ 2. This act shall take effect imediately and shall apply to al

cases filed on or after such date.




