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AN ACT to anmend the criminal procedure law and the judiciary law, in
relation to judicial diversion programs; and to repeal certain
provi sions of the crimnal procedure law relating thereto

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. The article heading of article 216 of the crimninal proce-
dure law, as added by section 4 of part AAA of chapter 56 of the | aws of
2009, is amended to read as foll ows:

JUDI Cl AL DI VERSI ON [ RROGRAM-FOR-CERTAI-N-FELONYOFFENDERS]
PROGRAMS

§ 2. The openi ng paragraph of subdivision 1 of section 216.00 of the
crimnal procedure law, as anended by section 1 of chapter 435 of the
| aws of 2021, is anended to read as foll ows:

"Eligible defendant” means any person who stands charged in an indict-
ment [e+a]. superior court information [witha—eclassB—GC—Dor—Efelo-

EXPLANATI ON--Matter in italics (underscored) is new, matter in brackets
[-] is oldlawto be omtted.
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~]. information, m sdeneanor
conplaint or felony conplaint with any offense and has a qualifying
di agnosis. Provided, however, that a defendant is not an "eligible
defendant" if they are charged wth: (a) a class A felony offense
defined in the penal law, other than a class A felony offense pursuant
to article two hundred twenty of the penal law, or (b) a class B felony
of fense pursuant to article one hundred thirty of the penal |aw
provided further, however, that upon individualized consideration, and
with consent of the prosecutor, the court nmry deem an individual an
eligible defendant who otherw se does not neet the above-listed crite-
ria.

8§ 3. The openi ng paragraph of subdivision 1 of section 216.00 of the
crimnal procedure |law, as anended by section 2 of chapter 435 of the
| aws of 2021, is anended to read as foll ows:

"Eligible defendant” means any person who stands charged in an indict-
ment [e+a]. superior court information [wtha—eclass—B—GC—Dor—Efelo-

.

informati on, m sdeneanor conmplaint or felony conmplaint with any offense

and has a qualifying diagnosis. Provided, however, that a defendant is
not an "eligible defendant" if they are charged with: (a) a class A
felony offense defined in the penal law, other than a class A felony
of fense pursuant to article two hundred twenty of the penal law, or (b)
a class B felony offense pursuant to article one hundred thirty of the
penal law, provided further, however, that upon individualized consider-
ation, and with consent of the prosecutor, the court may deem an indi-
vidual an eligible defendant who otherw se does not neet the above-list-
ed criteria.

8 4. Paragraphs (a) and (b) and the closing paragraph of subdivision 1
of section 216.00 of the crinminal procedure | aw are REPEALED.

8 5. Subdivision 2 of section 216.00 of the criminal procedure |aw, as
anended by chapter 435 of the laws of 2021, is anended and ei ght new
subdivisions 3, 4, 6, 7, 8, 9, 10 and 11 are added to read as foll ows:

2. [*“Alcohol—and substanceuseevaluation™| "Participant” neans an
eligible defendant who has been adnitted into judicial diversion pursu-
ant to this article.

3. "Licensed nental health care professional” neans a clinician wth
prof essional experience, training and licensure pursuant to title eight
of the education law who is qualified to diagnose or treat people wth
nental health disorders, including substance-related and addictive
disorders.
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4. "Qualifying diagnosis" neans a nental health diagnosis or nore than
one nmental health diagnoses that qualifies an individual for adnission
to judicial diversion. This is a diagnosis-based categorization consist-
ing of the following nental health disorders described in the npst
recent version of the diagnostic and statistical manual of nental disor-
ders:

(a) serious nental disorders such as: schizophrenia spectrum and ot her
psychotic disorders, bipolar and related disorders, depressive disor-
ders, and post-traumatic stress disorder; or

(b) other nental health disorders, including but not linmted to neuro-
devel opnental or neurocognitive disorders, where associated synptons
lead to severe functional inpairnent; or

(c) Substance use disorders and substance-induced di sorders.

5. "dinical evaluation”™ means a witten assessnent and report by a
court-approved entity or licensed nental health care professional [expe—

-n_-e - a¥a' aks asaYa : 2 _e-e ~lala a -_- 4 Q - : e- 5 ] ﬁ
defined in subdivision three of this section or an evaluation conducted
by an addiction and substance [abuse] wuse disorder counselor creden-
tialed by the office of addiction services and supports pursuant to
section 19.07 of the nmental hygi ene | aw —which]. Such evaluation may be
conducted through telehealth when practicable and when delay would
ot herwi se occur. The evaluation shall include:

(a) an evaluation as to whether the defendant currently has [a—histery

nore qualifying diagnoses, if any;

(b) a recomendation as to whether the defendant's [alecehel—o+
substance—use] qualifying diagnosis, if any, could be effectively
addressed by judicial diversion in accordance with this article;

(c) a recommendation as to the treatnent nodality, |evel of care and
| ength of any proposed treatnment to effectively address the defendant's

] qualifying diagnosis; and
(d) any other information, factor, circunstance, or recomendation
deened rel evant by the assessing entity or specifically requested by the
court.

6. "Treatnent" neans one or nore evi dence-based interventions includ-
ing, but not limted to, counseling, psychotherapy, psychotropic nedica-
tion or nmedications for addiction or substance use disorder treatnent
health pronption, and overdose prevention education. Treatnent for the
pur poses of this article does not include treatnent in a carcera
setting or in a forensic hospital pursuant to article seven hundred
thirty of this chapter. For substance use disorders., treatnent includes
any clinical service or intervention that assists individuals in their
recovery in accordance with harm reduction principles.

7. "Treatnent provider" neans a person or organization gqualified to
provide interventions responsive to the needs identified in the clinica
evaluation or after a person has been admtted to treatnent.

8. "Harm reduction" nmeans a set of proven-effective substance use
intervention strategies that offer lowthreshold access to treatnent
with the goal of reducing the negative consequences of substance use,
preventing overdose and the transni ssion of infectious diseases. and/or
inproving the physical, nental, and social well-being of those served.
In sonme cases, as identified by a |licensed nental health care profes-
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sional or a treatnent provider, harmreduction interventions may recog-
nize that conplete abstinence is not realistically attainable and may
instead aimto achieve a significant reduction or change in use.

9. "Certified peers" neans professionals who have the lived experience
of successfully navigating recovery-oriented systens of care who are
certified by the office of nental health or by the office of addiction
services and supports to provide peer support services. The peer nodel
should be integrated into every stage of the judicial diversion process.

10. "Treatnent plan" neans an individualized plan developed by a
licensed nental health care professional or a treatnent provider in
conjunction with an eligible defendant. which may include any conbina-
tion of treatnent interventions identified in subdivision six of this
section. Provided that:

(a) treatnment should occur in the setting or settings that are nost
appropriate to the individual's nedical needs and taking into consider-
ation possible enploynent, famly, social, and housing disruptions.

b) such treatnment plan shall take into consideration the best rac-
tices for addressing any qualifying diagnosis identified during the
clinical evaluation and any evidence-based and peer-reviewed clinica
reviewcriteria that is relevant to the identified qualifying di agnosis,
appropriate to the age of the patient and has been designated or
approved by the appropriate state agency or agencies, including but not
limted to., the office of nental health, the office of addiction
services and supports, and the office for people wth devel opnenta
disabilities.

(c) a treatnent plan may include treatnent through tel ehealth when
deened appropriate by a licensed nental health care professional or a
treat ment provider.

(d) a licensed nental health care professional or a treatnent provider
may nodify a treatnent plan after the participant has been admtted to
the judicial diversion programw th the input of the participant where
the licensed nental health care professional or treatnment provider deens
such nodification to be clinically appropriate.

11. "Protected health information" neans infornation protected by
federal and state laws and regul ations governing the privacy of person-
ally-identifiable nedical information, in accordance with federal Health
Insurance Portability and Accountability Act Privacy Rule (45 Code of
Federal Requlations Parts 160 and 164), 42 United States Code § 290dd-2
(42 Code of Federal Requlations Part 2), section 33.13 of the nental
hygiene law, article twenty-seven-F of the public health law ("HV and
AIDS Related Infornation"), and any other relevant health privacy |aws
and reqgul ati ons.

8§ 6. Section 216.05 of the criminal procedure |aw, as anended by chap-
ter 435 of the laws of 2021, is anended to read as foll ows:

§ 216.05 Judicial diversion program court procedures.

1. At any time after the |ocal crimnal court arraignnent [ef—an
el-gi-ble—defendant], but prior to the entry of a plea of guilty or the
commencenent of trial, the court, at the request of [the—egible] a
defendant who the court has reason to believe has a qualifying
di agnosi s, [#wy] shall order [an—-alecohol—and—substance—use] a clinica

evaluation for all known qualifying di agnoses, provided that a court
may, in its discretion, adopt an evaluation that has already been
conpleted in lieu of ordering a clinical evaluation. The court nmay

require the defendant to nmake a prinma facie showing that the defendant
has one or nore qualifying diagnoses prior to ordering a clinical evalu-
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ation. A request by a defendant to be evaluated shall be nmade as soon as
practicable. Such evaluations shall take place w thout undue del ay.

(a) The possibility of being evaluated shall not be contingent on a
wai ver of any other sections of this chapter except subdivisions one and
two of section 30.30 of this chapter.

[ A—eligible] (b) A defendant may decline to [partieipate—n] undergo
such an evaluation at any tine.

[ ha daf andan h Nnr-o

c) No statenent. disclosure, or representation made b the defense
for the purpose of providing relevant infornmation to the court in the

application process shall be used by the prosecution to prove any crine
or offense alleged in the pending case.

(d) No statenent or other disclosure, witten or otherwi se, nade by a
defendant to a licensed nental health care professional or treatnent
provider may be used by the prosecution to prove any crinme or offense
all eged in the pending case.

2. Upon [+eeeipt—e—7-he—corpleted—al-cobhol—and—subsiansce—use]
conpletion of the clinical evaluation [+epert], the [eewrt] clinician
shall provide a copy of the report to the [elgible] defendant and the
[ prosecuter] defendant's counsel. The court and the prosecutor shal
receive a copy of the clinical evaluation only if the defendant decides
to proceed in requesting judicial diversion. Where the def endant
decides to proceed in requesting judicial diversion, they shall consent
to disclosure of their protected health information with the court and
prosecutor..

3. (a) [Ypop—+eceipt—oi—the—evaluationreport—either] Either party may
request a hearing on the issue of whether the [elgible] defendant is an
eligible defendant and should be offered [alcehel—or—substance—use
t+eatment] judicial diversion pursuant to this article. At such a

proceedi ng, which shall be held as soon as practicable so as to facili-
tate early intervention in the event that the defendant is found to need
[ acohol—or——substance—use] treatnent, the court nay consider oral and
witten argunents, [#®y] take testinony fromw tnesses offered by either

party, and [#s8y] consider any relevant evidence [ireluding—buot—not
L I g hat
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chapter] except sealed cases defined in section 160.50, 160.55, or
106.57 of this chapter. Reliable hearsay shall be adnissible at such
hearings. The court shall explain its decision on the record or in wit-
ing.

(b) Upon conpletion of such a proceeding, the court shall consider and
make findings of fact with respect to whether:

(i) the defendant is an eligible defendant as defined in subdivision
one of section 216.00 of this article;

(i) [#+he—detenrdari—has—a—histoy—oi—alcohel—or—subsiahse—ise-

%FF#}—SHGh—aLGQhGL—QF—SHbSLaH€£P+EEﬂ the defendant's qualifying diag-
nosis is likely a contributing factor to [the—defendant—s—crivhal

behavior] their current or future involvenent in the crimnal |egal
system

[(—~] (iii) the defendant's participation in judicial diversion could
ef fectively address such [use] qualifying diagnosis; [ard]

(iv) the defendant's qualifying diagnosis can be effectively treated
by existing treatnent providers;

(v) institutional confinenent of the defendant is or nmay not be neces-
sary for the protection of the public; and

(vi) the defendant's access to treatnment through this article would
benefit the public and the defendant.

4. (a) Wen an authorized court determ nes, pursuant to paragraph (b)
of subdivision three of this section, that an eligible defendant should
be of fered [ alcohol—or—substance—use] treatnment, or when the parties and
the court agree to [an—eL+g+bLe—deLendanL—s—paLLLGLpaLLen—Ln—aLeeheL—e#
substance—use] treatnent, [an] such eligible defendant [#&ey] shall be
allowed to part|C|pate in the jud|C|aI di version programoffered by this
artlcle [ ! i ek

(b) Eligible defendants shall not be required to submt a plea of
guilty to participate in judicial diversion unless they are charged with
a felony enunerated in section 70.02 of the penal law, other than
robbery in the second degree as defined in subdivision one of section
160.10 of the penal law provided, however, that individuals charged
with burglary in the second degree as defined in subdivision two of
section 140.25 of the penal law may only be required to enter a plea of
guilty to participate in judicial diversion where the defendant is
charged with entering the living area of the dwelling. [Individuals who
have been deened eligible by the court pursuant to paragraph (c) of
subdivision one of section 216.00 of this article may be required to
subnit a plea of guilty to participate in judicial diversion.

(c) Upon individualized consideration, a court nmay authorize adm ssion
into judicial diversion for individuals charged with offenses enunerated
in paragraph (b) of this subdivision without a plea of guilty where the
court finds that a quilty plea is not necessary to ensure successful
participation in judicial diversion or that a guilty pleais likely to
result in significant collateral consequences.
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(d) Notwithstanding the plea restrictions stated in article two
hundred twenty of this part, a plea of guilty under paragraph (b) of
this subdivision shall be acconpanied by an agreenent between all
parties that clearly outlines the foll ow ng:

(i) the charge and final disposition and sentence that the partici pant
could face if they fail to conplete judicial diversion; and

(ii) the charge and final disposition and sentence the participant is
entitled to receive upon successful conpletion of judicial diversion in
accordance with paragraph (e) of this subdivision.

(e) Notwithstanding the plea restrictions stated in article two
hundred twenty of this part, where a plea of guilty is required under
paragraph (b) of this subdivision, the court may require a plea to one
or nore counts in the accusatory instrunent and any added felony, mni sde-
neanor or violation offense not included in the accusatory instrunent if
those charges have been agreed upon pursuant to subparagraphs i and
(ii) of paragraph (d) of this subdivision. Upon successful conpletion
of the treatnent plan, if the participant pled quilty to a felony
charge, the court shall allowthe participant to withdraw the guilty
plea and disnmiss that charge. and otherw se execute the agreenent pursu-
ant to subparagraph (ii) of paragraph (d) of this subdivision; provided,
however, that in the interest of justice, the court may also disniss any
remai ni ng charges. Under no circunstances shall a participant who
successfully conpletes judicial diversion receive a sentence of incar-
ceration.

(f) Where a quilty plea is required pursuant to this article, the
court may order treatnment to begin and defer the entry of the plea until
such tinme as the participant is able to enter a plea knowingly, intelli-
gently, and voluntarily.

(g) Prior participation in treatnment or court-nmandated treatnent shal
not preclude future treatnent participation

(h) An eligible defendant shall not be precluded fromdiversion
because of their gender identity.

5. The [defendant] participant shall agree on the record or in witing
to abide by the [+elease] judicial diversion programconditions set by

the court, which[—=shat] nmay include: [partieipaiionin-a—spesitied

(a) participation in the treatnent plan

(b) periodic court appearances, which, upon consent of the partic-
i pant, may [+relude—peri-odic—unalysi-s—+)] be an accessible audio or
video appearance, notwi thstanding the provisions of article one hundred
eighty-two of this part. Wien scheduling court appearances and determ n-
ing the type of appearance required, the court shall consider the
participant's treatnment progress and shall attenpt to avoid undue hard-
ship, including but not limted to, treatnment interruptions, the cost of
transportation, nobility issues, childcare and enploynent disruptions.
Upon application by defense counsel and with the consent of the partic-
ipant, the court shall consider waiving the appearance of the partic-
i pant ;

(c) periodic drug screening as needed, when recomended by the treat-
nent provider as part of a participant's treatnent plan. Drug screening
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shall conport with the office of addiction services and supports' quid-
ance on toxicology use;

(d) a requirenment that the [defendant] participant refrain from engag-
ing in crimnal behaviors[ —H+i3—F—thedefendant—needs—treatmpnt—for

ol ; ]

(e) arequirenent that participation in the treatnent plan my be
facilitated by nenbers of the treatnent court team provided, however,
that there shall be no conmunity supervision or nonitoring of the
participant conducted by any | aw enforcenent personnel., including those
defined by sections 1.20 and 2.10 of the crimnal procedure law, unless
the court determines that there are no alternative entities in the |oca
jurisdiction available to provide these services; or

(f) a requirenent that under no condition shall nenbers of the treat-
nent court team conduct unannounced searches of the participant's hone;
set curfews, other than those established by a residential facility; set
location restrictions; or linmt famly and peer rel ationships.

5-a. The court shall not disclose a participant's protected health
information wi t hout t he participant's consent or authorization
provided, however, that a court may require a participant to consent to
share the following protected health information as a condition of
participating in judicial diversion:

(a) record of attendance and relevant barriers to attendance;

(b) treatnent plan and any recommended changes to the plan during
participation in judicial diversion;

(c) drug toxicology results, when part of the treatnent plan; and

(d) relevant updates regardi nhg engagenent in the treatnent plan.

5-b. If a participant has one or nor e condi tions requiring
prescription mnedication or certified drug treatnments they may partic-
i pate in and receive [sedicallyr—prescribed] such nedication or drug
treatnents under the care of a health care professional |icensed or
certified under title eight of the education |law, acting within [his—o
her] their lawful scope of practice[ —provi-ded—that—ro].

(a) No court shall limt the nedications that a licensed health care
pr of essi onal has prescribed or certified for a participant;

(b) No court shall require the use of any specified type or brand of
drug during the course of nmedically prescribed [é+ag] treatnents[-]; and

(c) No court shall penalize or sanction a participant for periods of
voluntary hospitalization, respite care, or other forns of supportive
care.

5-c. Every effort should be nade to naxim ze the use of certified
peers in every stage of the judicial diversion process.
5-d. Upon request by the defense, the court shall allow participants

to consult a different nental health care professional for a second
opi ni on and propose an alternative treatnment plan. Any alternative opin-
ion or alternative treatnment plan shall be considered by the court when
determ ning the treatnent plan.

6. Upon [an—eigible—defendant—s] a participant's agreenment to abide
by the conditions set by the court, the court shall issue a securing
order providing for bail or release on the [defendant—s] participant's
own recogni zance and conditioning any release upon the agreed upon
conditions pursuant to article five hundred ten of this chapter. The
peri od of [alcehel—or—substance—use] treatnment shall begin as specified
by the court and as soon as practicable after the [defendant—s] partic-
ipant's release, taking into account the availability of treatnent, so
as to facilitate early intervention with respect to the [defendant—s
substance—use—or—condi-tion] participant's qualifying diagnosis and the
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effectiveness of the treatnent program In the event that a treatnent
programis not inmedi ately avail able or becones unavailable during the
course of the [defendant—s—partiecipation] participant's involvenent in
the judicial diversion program the court nay rel ease the [defendant]
participant pursuant to the securing order.

7. VWhen participating in judicial diversion treatnment pursuant to this
article, any resident of this state who is covered under a private
health insurance policy or contract issued for delivery in this state
pursuant to article thirty-two, forty-three or forty-seven of the insur-
ance law or article forty-four of the public health law, or who is
covered by a self-funded plan which provides coverage for the diagnosis
and treat ment of [ehemical—abuse—and—chemcal—dependence] nental health
disorders including substance use disorders, however defined in such
policy; shall first seek rei nmbursenent for such treatnent in accordance
with the provisions of such policy or contract. The court inits
discretion may order the participant to apply for public insurance if
they so qualify. The court shall not deny access to treatnent for
inability to pay.

8. (a) During the period of a [defendant—s—partiecipation] partic-
ipant's involvenent in the judicial diversion program the treatnent
court shall retain jurisdiction of the [ defendant] partici pant,
provi ded, however, that the court [#s®¢] shall allow such [defendant]
participant to (i) reside in another jurisdiction, [e+] and/or (ii)
participate in [alcehel—and—substance—use] treatnent and ot her prograns
in the jurisdiction where the [defendant] participant resides or in any
other jurisdiction, while participating in a judicial diversion program
under conditions set by the court and agreed to by the [defendant]
participant pursuant to subdivisions five and six of this section. In
cases where the participant has entered a plea of guilty, the court nay
transfer the participant's case to the judicial diversion court in the
county in which the participant resides or an adjourning county pursuant
to subdivision five of section 170.15 of this part, subdivision four of
section 180.20 of this part, or section 230.21 of this part to ensure
continuity of treatnment. Notwi thstanding the restrictions outlined in
paragraph (b) of subdivision four of this section, the court may require
the participant to plead quilty prior to the transfer of the case to
anot her county.

(b) The court may require the [defendant] participant to appear in
court [at—any—tiwe] or, upon the request of the participant, nake audio
or video appearances pursuant to paragraph (b) of subdivision five of
this section to enable the court to [sAsrite+r] pronote the [defendant—s]
participant's progress in [alcohel—or——substance—use] treatnent. The
court shall provide notice, reasonable under the circunmstances, to the
people, the treatment provider, the [defendant] participant and the
[ defendant—s] participant's counsel whenever it orders or otherw se
requires the appearance of the [defendant—n] participation for court
appearances. Failure to appear as required w thout reasonable cause
therefor shall <constitute a violation of the conditions of the court's
agreenment with the [defendant] participant.

9. (a) If at any tinme during the [defendant—s—partiecipation] partic-
ipant's engagenent in the judicial diversion program the court has
reasonabl e grounds to believe that the [defendant] participant has
violated a [+#elease] programcondition in an inportant respect or has
willfully failed to appear before the court as requested, the court
except as provided in subdivision two of section 510.50 of this chapter
regarding a failure to appear, shall direct the [defendant] participant
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to appear or issue a bench warrant to a police officer or an appropriate
peace officer directing [him—or—her] them to take the [defendant]
participant into custody and bring the [defendant] participant before
the court wthout unnecessary delay; provided, however, that under no
circunmstances shall a [defendant] participant who requires treatnent for
opi oi d use be deened to have violated a release condition on the basis
of [his—er—her] their participation in nmedically prescribed drug treat-
ments under the care of a health care professional |icensed or certified
under title eight of the education law, acting within [his—er—her] their
| awful scope of practice. Wiere a court intends to inpose a response
that would result in incarceration or ternmination fromjudicial diver-
sion, the court shall conduct a hearing on the alleged violation pursu-
ant to paragraph (b) of this subdivision with at least forty-eight hours
notice to the participant or the participant's counsel, unless notice is
waived by the participant. In violations that may result in other
possible responses, a court may grant such hearing as a mtter of

discretion. The relevant provisions of section 530.60 of this chapter
relating to i ssuance of securing orders shall apply to such proceedings
under this subd|V|S|on

Where a hearing is conducted pursuant to paragraph (a) of this subdivi-
sion:

(i) The people shall bear the burden of proving by clear and convinc-
ing evidence that the participant has violated a condition of the judi-
cial diversion programin an inportant respect or has willfully failed
to appear. The participant may cross-exanine witnesses and nay present
relevant, admi ssible evidence on their own behal f.

(ii) The court shall consider oral and witten argunents, testinony
fromw tnesses offered by either party, and rel evant evidence to assi st
in making its deternmination. Reliable hearsay shall be adnissible at
such heari ngs.

(iii) The court shall explain its findings and sentence, if so
i nposed, on the record or in witing.

(iv) At the request of the participant or the participant's counsel
the court may conduct proceedings off the record for portions of the
proceedings that will likely result in adverse collateral consequences,
including inmm gration consequences. In the alternative, the court shal
seal portions of the proceeding that may result in such consequences.

(c) If the court determ nes by clear and convincing evidence that the
[ detendant] part|C|pant has V|0Iated a program condi tion [eL—h+s—e#——he#

] in_an inportant
respect or willfully failed to appear, the court shall respond by using
a system of graduated and appropriate responses designed to address such
inappropriate behaviors and facilitate, where possi bl e, successf ul
connletion of the treatnment program The court may permt the partic-

ipant to continue their treatnent nandate as preV|oust ordered, nDdlfy
the [

] treat-
nent plan according to the recommendati on of the treatnent DrOV|der or

termnate the [defendant—s] participant's participation in the judicial

dlver5|on progran{——and—mhen—appL+eabLe——pL9eeed——M+Lh-¢h@-d@i@ﬂd&ﬂ%—s
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] |f no other treat-

nent option is available. |If the court finds a reasonable explanation or
mtigation for any alleged violation or alleged wllful failure to
appear, the securing order shall not be nodified. The court shal
consi der:

(i) the length of time the [deferdant] participant has spent in [+esi—
dential] treatnent and how best to continue treatnent [whilethe—-defend—
ort—s—servirg—that—sentense—ln—deteormiping—whot—astionteo—taoke—for—a
vF9LaL+en—9L—a—#eLease—eend+L+9n——Lhe—eeur%—shaLL—eens+der]L

(ii) all relevant circunstances, including the views of the prosecu-
tor, the defense and the [aLeehe#—er—suhs%ewu&;+ﬂuﬂ participant's inter-

est in contrnurnq treatnent [pre¥+der——and—Lhe—e*LenL—Le——mh+eh——persens

or the program

(|||) t he role of relapse [by—ne%—absLa+n+ng—Lren+aLeeheL—e#—sabs%anee

in recovery and treatant and

(iv) any other mitigating factors that may have inpacted the alleged
violation or willful failure to appear.

(d) In the event of termnation fromthe judicial diversion program
all participants, except those who entered a quilty plea pursuant to
paragraph (b) of subdivision four of this section, shall resune
proceedings in crinmnal or suprene court. Those who previously entered a
guilty plea shall be sentenced according to the foll ow ng provisions:

(i) Upon individualized consideration, the court in its discretion nay
downwardly depart fromthe disposition and sentence outlined in the
agr eenent under paragraph (d) of subdivision four of this section.

(ii) Notwithstanding the sentencing restrictions outlined in section
70.00, 70.02, 70.04, 70.06, 70.08, or 70.10 of the penal law, where the
court determines that the individual made a good faith effort to partic-
ipate in the judicial diversion program the court shall inpose a defi-
nite sentence of inprisonnent of three hundred sixty-four days or less,
probation, a conditional discharge, or a determnate termof inprison-
ment as foll ows:

(1) For aclass B felony, the termnust not exceed five years;

(2) For a class Cfelony, the termnust not exceed three and one-half
years;

(3) For aclass Dfelony, the termnust not exceed twd years; and

(4 For a class E felony., the termnust not exceed one and one-half
years.

(iii) Prior to inposing any sentence of incarceration, the court shal
hold a hearing to consider whether it would be unduly harsh to inpose a
sentence of incarceration in light of the nature and circunstances of
the underlying charges and the history, character and condition of the
defendant. In addition, the court shall consider any other nitigating
factors.

(iv) At the hearing to determne whether the defendant should be
sentenced pursuant to this subdivision, the court shall consider ora
and witten argunents, take testinony fromw tnesses offered by either
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party, and consider relevant evidence to assist in making its determ -
nati on. Reliable hearsay shall be admissible at such hearings. The
court shall explain its sentence on the record or in witing.

[éd}] (e) hbthlng |n thls subd|V|S|on shal | be construed [as—p#e#en#-

thi-s—subdirH-si-en—be—econstrued] as precluding the prosecution of a
[ defendant] participant for the comm ssion of a different offense while
participating in the judicial diversion program

[e)] (f) A [ defendant] participant may at any tinme advise the court
that [he—or—she—w-shes] they wish to ternminate participation in the
j udi ci al d|verS|on program at whi ch tlne the court shaII [preeeed——%+th

ser-ag—t-hat—sentence] transfer the case back to the aooroor|ate tria

10. Upon the <court's determnation that the [deferdant] participant
has successfully conpleted the required period of [alcehel—-or—substance
use] treatnment and has otherw se satisfied the conditions required for
successful conpletion of the judicial diversion program the court shal
comply with the terms and conditions it set for final disposition when
it accepted the defendant's agreenment to participate in the judicia

dlver5|on progran1 [Sueh—d+spes+L+en—nay—+ncLade——bet—+s—net—++n¥ted—te—

] Were the oart|C|Dant was reQU|red to ent er

a plea of guilty pursuant to paragraph (b) of subdivision four of this
section, the court shall apply the disposition and sentence outlined in
the agreenment under subparagraph (ii) of paragraph (d) of subdivision
four of this section. Were the participant did not enter a plea of
guilty pursuant to paragraph (b) of subdivision four of this section,
the court shall disnmss the indictnment or superior court information
felony conplaint, msdeneanor conplaint, information, sinplified infor-
mation, or prosecutor's information and seal the case pursuant to
section 160.50 of this chapter.

(a) Participants who successfully conplete judicial diversion shall be
eligible to apply for sealing pursuant to section 160.58 of this chap-
ter.
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b Upon successful conpletion of judicial diversion, the court shal
notify the participant of their potential eligibility for sealing pursu-
ant to subdivision two of section 160.58 of this chapter. No partici pant
shall be required or pernmitted to waive eligibility for sealing as a
condition of participation in judicial diversion.

(c) Were necessary, the court may issue a final order of protection
as outlined in subdivision five of section 530.12 or subdivision four of
530.13 of this chapter even where the final dispositionis a dismssal
Not wi t hstanding the restrictions of section 160.50 of this chapter, such
order of protection and any docunents necessary to establish proof of
service may be nade available to qualified agencies, as defined in
subdivision nine of section eight hundred thirty-five of the executive
law. The duration of such final order of protection shall not exceed
five years.

10-a. Treatnent providers shall collaborate with the participant and
the court to create a post-graduation plan prior to conpletion of judi-
cial diversion. Such plan shall nmake every effort to assist the partic-
ipant in obtaining stable housing and neeting their self-identified
long-term goals after graduation. However, when a participant finishes
their treatnment plan, they shall be considered to have successfully
conpleted their obligation to the court, regardless of their ability to
secure housing, enploynent, or other personal goals identified.

11. Nothing in this article shall be construed as restricting or
prohibiting courts or district attorneys fromusing other |awful proce-
dures or nodels for placing appropriate persons into [alecohel—or
substance—use] treatnent.

8 7. The crimnal procedure |law is anended by adding a new section
216.10 to read as foll ows:

8§ 216.10 Diversion part established.

1. The chief administrator of the courts is hereby directed to estab-
lish, in each county of the state, a part of the court to be known as
the diversion part for the county in which such court presides. To aid
in their work, such judges and diversion court personnel shall receive
annual training in specialized areas, including, but not limted to
disability, nental illness, and substance use disorder needs. including
co-occurring disorders, evidence-based practices, trauma-inforned care
the inmmgration consequences of participation in judicial diversion for
individuals who are not United States citizens, certified peer prograns,
harmreduction principles, and protected health information, as well as
training in procedural justice and cultural conpetency and nedicaid or
nedicare eligibility. The chief adm nistrator of the courts shall ensure
that all enployees who staff the diversion parts receive specialized
training in procedural justice and working with people with conpl ex
needs.

2. Each chief administrator of the courts shall at the end of each
year prepare and file an annual report, which the office shall conpile,
publish on its website and nmake avail abl e upon request to nenbers of the
public. Such reports shall not include any personal identifying infornma-
tion for any individual participants. Each such report, in addition to
other relevant information, shall set forth the follow ng, disaggregated
by each county served:

(a) the nunber of people with cases in the diversion part for each of
the follow ng categories, broken down by gender, sex. race and ethnici-
ty:

(i) the nunber of people who make an application for evaluation;
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ii) the nunber of people who are accepted into judicial diversion;

(
and

(iii) the number of people who successfully conplete the program

(b) the length of tine, in nonths, each case rennined in the diversion
part prior to acquittal, disnissal, release on recogni zance, revocation
of release on conditions, and sentencing;

(c) the crines with which each partici pant was charged;

(d) the specific qualifying diagnosis or diagnoses for which the
participant received treatnent while participating in the judicia
di version program

(e) the final disposition, including the sentence, of each case
considered for judicial diversion;
(f) a list of service providers, including contact information, that

the diversion part in the superior court of the county partners with to
serve participants;

(g) the average anmpunt of tine that an eligible defendant nust wait
for a clinical evaluation; and

(h) the nunber of eligible defendants denied admission to judicia
diversion due to the unavailability of treatnment services pursuant to
subparagraph (iv) of paragraph (b) of subdivision four of section 216.05
of this article, and the specific qualifying diagnosis that the court
determined could not be adequately treated by existing treatnment court

provi ders.

8§ 8. Subdivision 5 of section 170.15 of the crimnal procedure |aw, as
anmended by chapter 91 of the laws of 2021, is anended to read as
fol | ows:

5. (a) Notwi thstanding any provision of this section to the contrary,
in any county [ i ! | i e
wo+e], wupon or after arraignnment of a defendant on an information, a
simplified information, a prosecutor's information or a msdeneanor
conplaint pending in a local crimnal court, such court [#&y] shall,
upon motion of the defendant and after giving the district attorney an
opportunity to be heard, order that the action be renpbved fromthe court
in which the matter is pending to another local crimnal court in the
same county, or with consent of the district attorney and the district
attorney of the adjoining county to another court in [s4eh] an adj oi ning
county, or to a court in the county in which the defendant resides that
has been designated as a judicial diversion, human trafficking [eewt],
or veterans treatnment court by the chief administrator of the courts,
and such judicial diversion, human trafficking [eewt], or veterans
treatment court [#wy] shall then conduct such action to judgnment or
other final deposition; provided, however, that no court nay order
renoval pursuant to this subdivision to a veterans treatnent court of a
fam ly offense charge described in subdivision one of section 530.11 of
this chapter where the accused and the person alleged to be the victim
of such offense charged are nenbers of the sane famly or household as
defined in such subdivision one of section 530.11; and provided further
that an order of renpval issued under this subdivision shall not take
effect wuntil five days after the date the order is issued unless, prior
to such effective date, the human trafficking court or veterans treat-
ment court notifies the court that issued the order that:

i. it wll not accept the action, in which event the order shall not
take effect; or

ii. it will accept the action on a date prior to such effective date,
in which event the order shall take effect upon such prior date.
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(b) Upon providing notification pursuant to subparagraph i or ii of
paragraph (a) of this subdivision, the human trafficking court or veter-
ans treatment court shall pronptly give notice to the defendant, [his—o+
her] the defendant's counsel, and the district attorney.

8 9. Subdivision 4 of section 180.20 of the criminal procedure |aw, as
anended by chapter 91 of the laws of 2021, is anended to read as
fol | ows:

4. (a) Notwi t hstandi ng any provision of this section to the
[ +h A By outside—3 c-y—havi-rg—a—population—of one 3 s
we+e~] upon or after arraignnment of a defendant on a felony conplaint
pending in a local crimnal court having prelimnary jurisdiction there-
of, such court [#s8y¥] shall, wupon notion of the defendant and after
giving the district attorney an opportunity to be heard, order that the
action be renoved from the court in which the matter is pending to
another local crimnal court in the sane county, or with consent of the
district attorney and the district attorney of the adjoining county to
anot her court in such adjoining county, or to a court in the county in
which the defendant resides, that has been designated as a judicia
diversion, human trafficking [eew],. or veterans treatnent court by the
chief administrator of the courts, and such judicial diversion, hunan
trafficking [eewt]. or veterans treatnent court may then conduct such
action to judgnment or other final disposition; provided, however, that
no court nay order renoval pursuant to this subdivision to a veterans
treatnment court of a famly offense charge described in subdivision one
of section 530.11 of +this chapter where the accused and the person
alleged to be the victimof such offense charged are menbers of the sane
family or household as defined in such subdivision one of section
530.11; and provided further an order of renoval issued under this
subdi vi sion shall not take effect until five days after the date the
order is issued unless, prior to such effective date, the human traf-
ficking court or veterans treatnent court notifies the court that issued
the order that:

i. it will not accept the action, in which event the order shall not
take effect; or

ii. it will accept the action on a date prior to such effective date
in which event the order shall take effect upon such prior date.

(b) Upon providing notification pursuant to subparagraph i or ii of
paragraph (a) of this subdivision, the human trafficking court or veter-
ans treatnment court shall pronptly give notice to the defendant, [his—o+
her] the defendant's counsel and the district attorney.

8 10. Section 230.21 of the crimnal procedure | aw, as added by chap-
ter 91 of the |laws of 2021, is amended to read as foll ows:

§ 230.21 Renoval of action to certain courts in an adjoining county or
county in which the defendant resides.

1. In any county | i i t

contrary,

wore], [the] wupon or after arraignment of a defendant on an indictnent
pending in a superior court having jurisdiction thereof, such court
[Fey] shall, wupon notion of the defendant and with consent of the

district attorney and the district attorney of the adjoining county that
has a superior court designated a human trafficking court or veterans
treatnent court by the chief administrator of the courts, order that the
indictnment and action be renoved fromthe court in which the matter is
pending to [sueh] a superior court in an adjoining county or in the
county in which the defendant resides that has been designated a judi-
cial diversion, human trafficking [eewt], or veterans treatnment court,
wher eupon such court may then conduct such action to judgnment or other
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final disposition; provided, however, that no court may order renmpval to
a veterans treatnment court of a famly offense charge described in
subdivision one of section 530.11 of this chapter pursuant to this
section where the accused and the person alleged to be the victim of
such offense charged are nenbers of the sane family or household as
defined in such subdivision one of section 530.11; and provi ded further
that an order of renpval issued under this subdivision shall not take
effect wuntil five days after the date the order is issued unless, prior
to such effective date, the human trafficking court or veterans treat-
ment court notifies the court that issued the order that:

(a) it will not accept the action, in which event the order shall not
take effect, or

(b) it will accept the action on a date prior to such effective date,
in which event the order shall take effect upon such prior date.

2. Upon providing notification pursuant to paragraph (a) or (b) of
subdi vi sion one of this section, the human trafficking court or veterans
treatment court shall pronptly give notice to the defendant, [his—o+
her] the defendant's counsel and the district attorney of both counties.

8 11. Paragraph (r) of subdivision 2 of section 212 of the judiciary
| aw, as added by section 15 of part AAA of chapter 56 of the laws of
2009, is amended to read as foll ows:

(r) Ensure that cases eligible for judicial diversion pursuant to
article two hundred sixteen of the crimnal procedure law shall be
assigned to court parts in the manner provided by the chief admnistra-
tor and that, to the extent practicable, such cases are presided over by
judges who, by virtue of the structure, caseload and resources of the
parts and the judges' training, are in the best position to provide
ef fective supervision over such cases, such as the [drug] treatnent
courts. In conpliance wth these provisions, the chief adm nistrator
shal | [ give—due—welght—to] individually assess the need for diverted
defendants to nake regul ar court appearances, and be closely supervised
by the court, for the duration of [é+ug] treatnent and the pendency of
the crimnal charge

8§ 12. The section headi ng, subdivision 1, and the openi ng paragraph of
subdi vision 2 of section 160.58 of the crimnal procedure |aw, as added
by section 3 of part AAA of chapter 56 of the |aws of 2009, are anended
to read as follows:

Conditional sealing of certain [ecent+roeled—substance—rari-huana—or
specified—offense] convictions for people who conplete judicial diver-

sion or a judicially sanctioned drug treatnent program

1. A [deendopi—reconw—sod—oi—any—oidense—rdolnod—n—riiele—wo

]

person who has successfully conpleted a judicial diversion program under
article two hundred sixteen of this chapter, or one of the programs
heretof ore known as drug treatnent alternative to prison or another
judicially sanctioned drug treatnment program of simlar duration,
requi rements and | evel of supervision, and [has—conpleted—the—sentence
posed—for—the—offense—-or—offenses-] was sentenced for an offense or
of fenses upon conpletion of such program is eligible to have such
of fense or offenses conditionally sealed pursuant to this section. For
such offenses, the court that sentenced the defendant to a judicially
sanctioned drug treatnment program may, on its own notion or on the
defendant's notion, order that all official records and papers relating
to the arrest, prosecution and conviction which resulted in the defend-
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ant's participation in the judicially sanctioned drug treatnent program
be conditionally seal ed

|

Where a person has conpleted a judicial diversion programpursuant to

article two hundred sixteen of this chapter or a drug treatnent alterna-
tive to prison programor another judicially sanctioned drug treatnent
program the court that supervised the person's participation in the
program nmay, on its own notion or on the defendant's notion, condi-
tionally seal the arrest, prosecution and conviction records for no nore
than three of the [defendant—s] person's prior eligible nisdeneanors,
which for purposes of this subdivision shall be linmted to m sdeneanor
of fenses defined in article two hundred twenty [e+], two hundred twen-
ty-one, or two hundred twenty-two of the penal law. The court may only
seal the records of the defendant's arrests, prosecutions and
convi ctions when:

8§ 13. Paragraph (j) of subdivision 1 of section 210.40 of the crimnal
procedure |aw, as added by chapter 216 of the laws of 1979, is anmended
to read as follows:

(j) any other relevant fact indicating that a judgnent of conviction
woul d serve no useful purpose, including but not limted to, whether the
def endant was deni ed admi ssion to judicial diversion due to the unavail -
ability of adequate treatnment services pursuant to subparagraph (iv) of
par agraph (b) of subdivision three of section 216.05 of this chapter.

8 14. Paragraph (j) of subdivision 1 of section 170.40 of the crimnal
procedure | aw, as added by chapter 216 of the |aws of 1979, is anmended
to read as follows:

(j) any other relevant fact indicating that a judgment of conviction
woul d serve no useful purpose, including but not limted to, whether the
def endant was deni ed admi ssion to judicial diversion due to the unavail -
ability of adequate treatnment services pursuant to subparagraph (iv) of
par agraph (b) of subdivision three of section 216.05 of this chapter.

8 15. This act shall take effect one year after it shall have becone a
|l aw; provided, however that the amendnents to the openi ng paragraph of
subdi vision 1 of section 216.00 of the crimnal procedure |aw nade by
section two of this act shall be subject to the expiration and reversion
of such paragraph pursuant to section 12 of chapter 90 of the | aws of
2014, as anended, when upon such date the provisions of section three of
this act shall take effect.




