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STATE OF NEW YORK

11257

| N ASSEMBLY

May 4, 2026

Introduced by M of A WALKER -- read once and referred to the Conmttee
on Judi ci ary

AN ACT to anend the real property actions and proceedings law, in
relation to the scope of quasi-judicial immnity of referees in nort-
gage foreclosure actions

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Legislative findings and intent. The |Ilegislature hereby
finds that referees appointed in nortgage foreclosure actions pursuant
to article thirteen of the real property actions and proceedi ngs | aw and
article forty-three of the civil practice law and rules perform func-
tions that are limted in scope and subject to strict judicial super-
Vi si on.

The legislature further finds that New York courts, including the
appel late division, second departnent, apply a functional analysis in
det erm ni ng whether quasi-judicial immunity applies, limting such inmu-
nity to acts that are discretionary in nature and integrally related to
the judicial process, and wthholding such immunity for ministerial
acts, acts in excess of authority, or acts undertaken in bad faith or in
the cl ear absence of jurisdiction.

It is the intent of the legislature to codify and clarify these prin-
ciples as applied to foreclosure referees, and to ensure accountability
where such referees engage in msconduct or exceed the authority
conferred by statute or court order.

Court-appointed foreclosure referees have been conputing judgnent
debts with unlawful interest - conpound interest, interest during the
motion determ nation period, unauthorized default rates - for years.
Those inflated conputations suppress surplus funds that Ilegally belong
to borrowers, subordinate lienholders, and creditors. In addition, fore-

closure referees fail to report surplus nonies to the Court and the
fornmer owner, and fail to deposit the surplus nonies into Court as
required by |aw In none of the cases has there been anyone held

account abl e, despite the w despread and public account of this abuse of
power or discretion.

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
[-] is old lawto be onmitted
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Ref erees clai mquasi-judicial imunity, even though New York State |aw
directs otherwi se. The amendnments in this bill also seek to codify the
rul e being proposed by the New York State Ofice of Justice Initiatives
that referees "do not have judicial immunity and woul d not be repres-
ented by the Attorney GCeneral if sued". This | egislation expressly
abrogates judicial and quasi-judicial immunity for specific enunerated
categories of msconduct, including conversion of surplus funds, failure
to deposit surplus funds into court, and failure to file the report of
sale as to surplus funds.

This act addresses any unl awful conputation or wunauthorized distrib-
ution of surplus nonies by a referee is per se m sconduct; authorizes
vacatur of the forecl osure sale where the m sconduct materially affected
the open bid or upset price, the calculation of the amounts due to the
mortgagee or plaintiff or its attorneys, or the calculation or deposit
or distribution of surplus nonies, and is in keeping with the federa
and state law that surplus nonies fromany auction is protected property
of the forner owner.

8 2. The real property actions and proceedings |aw is amended by
addi ng a new section 1354-a to read as follows:

8 1354-a. Scope of quasi-judicial inmmunity of referees in foreclosure
actions. 1. For purposes of this section:

(a) "Referee" neans any person appointed pursuant to section thirteen
hundred fifty-one of this article, section forty-three hundred el even of
the civil practice law and rules, or an order of reference issued in a
nortgage foreclosure action.

(b) "Discretionary act" mnmeans an act involving the exercise of
reasoned judgnent.

(c) "Mnisterial act" nmeans an act perfornmed in a prescribed manner
wi thout the exercise of independent judgnent, including conpliance with
statutory directives or court orders.

2. Areferee shall be entitled to quasi-judicial imunity only to the
extent that the act conplained of:

(a) constitutes a discretionary act that is consistent with the
specific authority granted to the referee;

(b) is expressly authorized by statute or by the order of reference or
by the judgnent of foreclosure and sale; and

(c) is integrally related to the judicial function of enforcing or
ef fectuating a judgnment of foreclosure.

3. Areferee shall not be entitled to quasi-judicial inmnity for the
negligent or inproper perfornance of mnisterial acts, including but not
limted to:

(a) conpliance with the procedures governing foreclosure sales set
forth in the judgnent of foreclosure and sal e;

(b) mscalculation of the anpunts due to the plaintiff under the judg-
nent of foreclosure and sale or nmisapplication of the orders therein as
to the anpbunts due to the plaintiff upon the auction of the subject
property;

(c) the receipt, safeguarding, accounting for, and distribution of
proceeds in accordance with section thirteen hundred fifty-four of this
article;

(d) the preparation and filing of reports required by |aw or court
order; or

(e) adherence to notice, publication, and bidding requirenents
nandat ed by statute or court directive

4. A referee shall not be entitled to quasi-judicial imunity for acts
undert aken:
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(a) in excess of the authority expressly conferred by the appointing
court or in the judgnent of foreclosure and sale;

(b) in contravention of statutory nmandates, including section thirteen
hundred fifty-four of this article;

(c) in the clear absence of jurisdiction or delegated authority;

(d) where the referee converts foreclosure auction proceeds or sale
funds to property of a person or entity other than the fornmer owner of
the real property that was the subject of the foreclosure auction;

(e) where the referee fails to deposit the surplus nonies froma fore-
closure auction into court; or

(f) where the referee fails to tinely file the surplus nonies report.

5. (a) Notwithstanding any provision of lawto the contrary, a referee
shall not be entitled to judicial or quasi-judicial imunity for n scon-
duct .

(b) For purposes of this section, "m sconduct" shall include:

(i) the performance of an act in violation of a nmandatory statutory
provision, court rule, or express termof the order of reference or
judgnent of foreclosure and sale;

(ii) any act undertaken in excess of the authority conferred by the
appointing court or in the clear absence of jurisdiction;

(iii) the failure to conply with duties prescribed by section thirteen
hundred fifty-four of this article governing the receipt, safeguarding,
accounting for, and distribution of foreclosure sale proceeds;

(iv) the unauthorized collection, retention, commngling, or disburse-
nent of funds;

(v) conduct constituting bad faith, gross negligence, or reckless
di sregard of statutory obligations or court directives; or

(vi) any material deviation from prescribed foreclosure procedures
that inpairs the integrity of the foreclosure sale or the rights of
interested parties.

6. The following acts shall constitute m sconduct per se and shall not
be protected by judicial or quasi-judicial inmmnity:

(a) distribution of proceeds in a nanner inconsistent with the priori-
ty schene nmandated by section thirteen hundred fifty-four of this arti-
cle;

(b) conducting or conpleting a foreclosure sale in contravention of
the express terns of the judgnent of foreclosure and sale;

(c) calculating the anpbunts due to plaintiff in contravention of the
express ternms of the judgnent of foreclosure and sale;

(d) conducting or conpleting a foreclosure sale in contravention of
the express terns of the rules governing the auction of the property:;

(e) exercising authority not granted by the appointing order, includ-
ing altering material terns of sale without court approval: and

(f) failure to account for, renmt funds or deposit funds as required
by law or court order.

7. Upon a finding of m sconduct under this section:

(a) quasi-judicial imunity shall not apply to the conduct at issue;

b) the auction shall be vacated, set aside or reversed;
c) the referee may be held personally liable for damages roxi mat el
caused thereby; and

(d) such conduct nmay serve as a basis for surcharge, renoval, or other
relief as the court deens appropriate.

8 3. Section 1355 of the real property actions and proceedings law is
anended by adding a new subdivision 3 to read as foll ows:

3. (a) The report of sale filed by the referee pursuant to this
section shall include, under penalty of perjury, a certification that:
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(i) all ampunts distributed to the plaintiff were conputed in accord-
ance with applicable law, the order of reference, and the judgnent of
foreclosure and sale;

(ii) no conpound interest was applied in violation of section 5-527 of
the general obligations law or section five thousand one, five thousand
two or five thousand three of the civil practice |aw and rules;

(iii) no interest was applied during any notion determ nation period
contrary to applicable |aw

(iv) all distributions were nade in accordance with the judgnment of
foreclosure and sale and the order of reference, and no anbunt was paid
out that was not authorized by either instrunent or by applicable |aw
and

(v) the full anmpunt of any surplus has been deposited with the court
as required by subdivision four of section thirteen hundred fifty-four
of this article.

(b) A false certification made pursuant to this subdivision shal
constitute a false witten statenment under section 210.45 of the pena
law and shall give rise to civil liability under subdivision three of
section thirteen hundred fifty-four-a of this article.

8 4. Rule 4311 of the civil practice law and rules is anended to read
as foll ows:

Rul e 4311. Order of reference. (a) An order of reference shall direct
the referee to determne the entire action or specific issues, to report
issues, to perform particular acts, or to receive and report evidence
only. It may specify or limt the powers of the referee and the tinme for
the filing of [his] the referee's report and may fix a time and place
for the hearing.

(b) A referee who acts outside or in excess of the authority conferred
upon the referee in the order of reference or in the judgnent of fore-
closure and sale, as applicable, or who mmkes a calculation of anpunts
due that violates applicable | aw governing interest, fees, or charges in
connection wth any judgnment of foreclosure and sale in any nortgage
foreclosure action, acts without jurisdiction and without quasi-judicia
authority as to such act or calculation, shall not be entitled to judi-
cial immnity, quasi-judicial inmunity, or any derivative formof imu-
nity therefor. Such referee who acts outside or in excess of the author-
ity conferred upon the referee in a nortgage foreclosure action shall be
subject to civil and crimnal liability pursuant to section thirteen
hundred fifty-four-a of the real property actions and proceedi ngs | aw

8§ 5. Construction. This act shall be construed to preclude the exten-
sion of immunity to mnisterial acts, wultra vires conduct, or acts
undertaken in bad faith or in the absence of authority or in the excess
of the authority conferred on the referee by a court or an order or a
j udgnent .

This act shall be construed consistent with the following: (a) U S.
law in Tyler v. Hennepin Cnty, 598 U S. 631, 645 (2023), for the princi-
ple that a property owner is entitled to the surplus froma foreclosure
sale, including a fornmer property owner who previously was unable to pay
the nortgage; (b) New York common | aw governing quasi-judicial inmmunity,
including but not limted to Della Pietra v. State of NY, 71 NY 2d 792
(Court of Appeals, 1988), for the principle that "{w}here, however, the
official 'has stepped outside the scope of his authority' {citation
omtted} and acted in the clear absence of all jurisdiction or without a
colorable claimof authority, there is plainly no entitlenent to abso-
lute immunity, even if the underlying acts are prosecutorial or quasi-
judicial in nature"; and NAT' L BANK v. Van Keuren, 184 AD 2d 92 (3rd
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Dept. ), for the principles that the appointed referee is an officer
of the court and nust performhis duties inpartially without regard to
the interests of any particular person in the proceeding {citations
omtted}); that a court has broad discretion in setting aside a foreclo-
sure sale and ordering a resale (79 Ny Jur 2d, Mrtgages, 8§ 706, at 64)
and, significantly, alnpbst any individual, even a nonparty, who has a
legitinmate interest in the outcone can nove to set it aside

8§ 6. Severability. |If any clause, sentence, paragraph, subdivision
section or part of this act shall be adjudged by any court of conpetent
jurisdiction to be invalid, such judgnent shall not affect, inpair, or
i nval i date the remrai nder thereof, but shall be confined in its operation
to the clause, sentence, paragraph, subdivision, section or part thereof
directly involved in the controversy in which such judgnent shall have
been rendered. It is hereby declared to be the intent of the |egislature
that this act would have been enacted even if such invalid provisions
had not been included herein.

8 7. This act shall take effect immediately and shall apply to al
actions pending on an instrument described under subdivision 4 of
section 213 of the civil practice law and rules or as to which a surplus
exists or is clainmed froman auction that was conducted on such an
instrunent prior to the enactnent of this act.



