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STATE OF NEW YORK

916

2023- 2024 Regul ar Sessi ons

| N SENATE

January 9, 2023

Introduced by Sen. COONEY -- read twice and ordered printed, and when
printed to be conmitted to the Committee on Banks

AN ACT to anend the banking law, in relation to earned wage access
servi ces

The People of the State of New York, represented in Senate and Assem
bly., do enact as follows:

Section 1. The banking |law is anmended by adding a new article 9-B to
read as foll ows:
ARTICLE 9-B
EARNED WAGE ACCESS SERVI CES
Section 374-aa. Definitions.
374-bb. Registration requirenents for earned wage access service
provi ders.
374-cc. Oher requirenents for earned wage access services
provided in this state.
374-dd. Annual report.
374-ee. Authority of the superintendent.

8 374-aa. Definitions. As used in this article, the following terns
shall have the foll ow ng neanings:

1. "Consuner" nmeans a natural person residing in the state of New
Yor k.

2. "Earned but unpaid incone" neans funds that are based on wages,
conpensation, or incone that a consuner has represented, and that the
provi der has reasonably determ ned have been earned or have accrued to
the benefit of the consuner but have not, at the tine of the renm ttance
of proceeds, been paid to the consuner by an obligor.

3. "Earned wage access services" neans the business of delivering
proceeds to a consuner prior to the next date on which an obligor is
obligated to pay salary, wages, or other nonetary benefits to the
consuner.

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
[-] is old lawto be onitted.
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4. "Non-recourse" neans that a provider cannot conpel or attenpt to
conpel repaynent by a consuner of outstanding proceeds or non-nandatory
paynents owed by such consuner to such provider through any of the
foll owi ng neans:

(a) acivil suit against such consunmer in a court of conpetent juris-
diction;

(b) use of a third-party to pursue collection of outstanding proceeds
or non-mandatory paynents on the provider's behal f; and

c sale of outstandin roceeds to a third-party collector or debt
purchaser. Such term does not preclude the use by a provider of any of
the foregoing nethods to conpel or attenpt to conpel repaynent of
out st andi ng ampbunts incurred by a consuner through fraudul ent neans.

5. "wligor" neans an enployer or another person. including an inde-
pendent contractor, who is contractually or legally obligated to pay a
consuner any sum of noney on an hourly., project-based, piecewrk, or
other basis. Such termdoes not include the custonmer of an obligor or
another third-party that has an obligation to make any paynent to a
consuner based solely on the consuner's agency relationship with the
obligor.

6. "CQutstanding proceeds" neans proceeds renmitted to a consuner by a
provi der but have not yet been repaid to such provider.

7. "Mandatory paynent" neans an anount determ ned by a provider which
nust be paid by a consuner to such provider as a condition of receiving
proceeds..

8. "Non-mandatory paynent" neans an anount paid by a consumer or an
obligor to a provider for earned wage access services, which does not

neet the definition of a mandatory paynent. For purposes of this arti-
cle, such termincludes, but is not linmted to, the follow ng:

(a) a fee inposed by a provider for delivery or expedited delivery of
proceeds to a consuner, provided that such provider offers the consuner
at | east one option of receiving proceeds at no cost;

(b) an amount paid by an obligor to a provider on the consuner's
behalf, which entitles the consuner to receive proceeds at no cost to
such consuner;

(c) a subscription or nenbership fee inposed by a provider for a group
of services that includes earned wage access services, provided that
such provider offers the consuner at |east one option of receiving
proceeds at no cost; and

(d) atip or gratuity paid by a consuner to a provider, provided that
such provider offers the consuner at |east one option of receiving
proceeds at no cost.

9. "Proceeds" neans the anpbunt of earned but unpaid inconme that has
been renitted to the consunmer by a provider

10. "Provider" neans a person who is in the business of offering and
provi di ng earned wage access services to consuners.

8 374-bb. Registration requirenents for earned wage access service
providers. 1. No person shall provide earned wage access services in the
state unless such person is registered as a provider with the depart-
nent.

2. An application to becone reqgistered as an earned wage access
service provider shall be in witing, under oath, in such form as shal
be prescribed by the superintendent. Notwithstanding article three of
the state technology law or any other lawto the contrary, the super-
intendent may require that an application for, or renewal of, a redgis-
tration be mnade or executed by electronic neans, including through the

Nati onal Mrtgage Licensing System and Registry or other entities desig-
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nated by the National Mrtgage Licensing Systemand Registry if he or
she deens it necessary to ensure the efficient and effective adminis-
tration of this article. Such application shall contain the nanme and
conplete business address or addresses of the applicant. Such applica-
tion shall also include an affirmation of financial solvency noting such
capitalization requirenents and access to such credit as may be required
by the superintendent, and such descriptions of the business activities,
financial responsibility, and general character and fitness of the
applicant as may be required by the superintendent.

3. As a condition for the issuance and retention of a reqgistration,
and subject to such regulations as the superintendent shall prescribe,
applicants for a reqgistration shall file with the superintendent a sure-
ty bond or make a deposit in an amount and form prescribed by regu-
lations of the superintendent. Such reqgulations shall provide for a
varying bond anmpbunt based upon a registrant's volune of business and any
other relevant factors as determ ned by the superintendent, but in no
case shall such bond be less than ten thousand dollars nor nore than
fifty thousand dollars; provided however that if the superintendent
deternmines, in his or her sole discretion, that a reqgistrant has engaged
in a pattern of conduct resulting in bona fide consuner conplaints of
m sconduct, the superintendent nmay require such registrant to post a
surety bond, or keep on deposit as provided in this subdivision, twce
the ampunt of such bond or deposit as is required consistent with such
regulations. In the event of the insolvency, liquidation or bankruptcy
of such registrant, or the surrender or revocation of such provider's
registration, or where the superintendent takes possession of such
registrant, the proceeds of each bond or deposit shall constitute a
trust fund to be used exclusively to reinburse consuner fees or other
charges determned by the superintendent to be inproperly charged or
collected and to pay past due departnent of financial services exam na-
tion costs and assessnents charged to the registrant, unpaid penalties,
or other obligations of the registrant. The superintendent is authorized
to promul gate such regulations as are necessary and desirable to define
and inplenent the provisions of this subdivision. Persons and entities
registered prior to the effective date of any regulations of the super-
intendent inplenenting or nodifying the bonding requirenent authorized
by this subdivision shall file such bond or establish such deposit with-
in six nonths of the effective date of such requl ations.

4. Upon the filing of an application for registration, if the super-
intendent shall find that the financial responsibility, experience,
character, and general fitness of the applicant, and of the nenbers
thereof if the applicant is a co-partnership or association, and of the
officers and directors thereof if the applicant is a corporation, are
such as to command the confidence of the community and to warrant beli ef
that the business wll be operated honestly, fairly, and efficiently
within the purpose of this article, the superintendent shall thereupon
register the applicant as an earned wage access service provider on a
roll maintained for that purpose at the departnent, and issue a certif-
icate attesting to such registration in duplicate. If the superintendent
shall not so find, the superintendent shall not register such applicant,
and shall notify the applicant of the denial. The superintendent shal
transmit one copy of such certificate to the applicant and file another
in the office of the departnent. Upon receipt of such certificate an
earned wage access service provider shall be authorized to engage in the
busi ness of providing earned wage access services. Such registration
shall remain in full force and effect until it is surrendered by the
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registrant or revoked or suspended as hereinafter provided, except that
such registration shall expire upon the registrant's failure to pay the

required assessnent thirty days after the date or dates such paynent or
paynents are due. If the registrant fails to pay such charged assessnent
by the date or dates such paynent or paynents are due, then the regis-
trant shall be required to pay., in addition. a late fee in the amunt of
one hundred dollars. Such registration shall be reinstated if the regis-
trant pays such assessnent charged and any applicable |late fees and/or
interest wthin sixty days of such expiration. The superintendent shal
approve or deny every application for registration hereunder wthin
ninety days fromthe filing of a conplete application provided, however,
that failure to act wthin the prescribed period shall not be deened
approval of any such application.

5. The superintendent may refuse to issue a certificate pursuant to
this article if he or she shall find that the applicant., or any person
who is a director or officer of the applicant: (a) has been convicted of
a crine involving an activity which is a felony under this chapter or
under article one hundred fifty-five, one hundred seventy, one hundred
seventy-five, one hundred seventy-six, one hundred eighty, one hundred
eighty-five, one hundred eighty-seven., one hundred ninety., two hundred,.
two hundred ten or four hundred seventy of the penal |aw or any conpara-
ble felony under the laws of any other state or the United States,
provided that such crime would be a felony if commtted and prosecuted
under the laws of this state; or (b) has had a license or registration
revoked by the superintendent; or (c) has been a director or officer of
an entity which has had a license or reqgistration revoked by the super-
i nt endent .

6. Each certificate issued to a registered earned wage access service
provider under this article shall state the address or addresses at
which the business is to be conducted, or shall state that all business
of the applicant is conducted online, and shall state fully the name of
the registrant, and the date and place of its incorporation if applica-
ble. A copy of such certificate shall be promnently posted in each
place of business of the registrant or available online via a link on
the honepage of the registrant. Such certificate shall not be transfera-
ble or assignable. In the event the location at which the business is to
be conducted shall be changed, the registrant shall forthwith notify the
superintendent who shall thereupon w thout charge attach to the certif-
icate an anendnent certificate setting forth such changed | ocati on.

8 374-cc. Oher requirenents for earned wage access services offered
in this state. 1. Any provider that offers earned wage access services
to a consuner in this state shall conply with the foll ow ng

(a) A provider shall provide all proceeds on a non-recourse basis and
shall treat non-nmandatory paynents as non-recourse paynent obligations;

(b) Before providing proceeds to a consuner, a provider shall inform
the consunmer, in witing, of any non-mandatory paynents that nmay be
associated with the provision of earned wage access services by that
provi der;

c) Every tine a provider provides proceeds to a consuner, the provid-
er shall inform the consuner when the provider will make its first

attenpt to seek repaynent of those proceeds fromthe consuner; and

(d) A provider that seeks repaynent of proceeds from a consuner's
depository institution account shall conply with applicable Nationa
Aut omat ed Cl eari nghouse Association rules.

2. A provider that is registered in the state shall not:

a) require a consuner to nmake a nmandat or aynment ;
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(b) charge a late fee or any other penalty charge for failure to repay
out st andi ng proceeds;

(c) condition the anmpunt of proceeds provided to a consunmer on the
anpunt of a non-nmandatory paynent made by such consuner to such provid-
er. This prohibition shall not be construed to prohibit a non-nmandatory
paynent equal to a percentage of proceeds provided, as long as the
percentage applied does not vary based on the ampunt of proceeds
provi ded;

(d) condition the frequency wth which proceeds are provided to a
consuner on the amount of a non-nandatory paynent nmade by such consuner
to such provider. This prohibition shall not be construed to prohibit a
non- nandat ory paynent equal to a percentage of proceeds provided, as
long as the percentage applied does not vary based on the anpunt of
proceeds provided;

(e) report a consuner's paynent or failed repaynent of proceeds to a
consunmer _credit reporting agency or a debt collector;

(f) require a credit report or credit score to deternm ne a consuner's
eligibility for earned wage access services; or

(g) provide, sell, or otherw se disclose to any third party, including
an obligor, any non-public personal information collected fromor about
a consuner., except as necessary to provide earned wage access Services
to the consunmer and as allowed by applicable federal and state | aw

3. Proceeds provided to a consunmer by a provider in accordance wth
this article shall not be considered credit, the provider of those
proceeds shall not be considered a creditor, and non-nmandatory paynents
paid to such provider shall not be considered finance charges. for
pur poses of the federal Truth in Lending Act.

4. Proceeds provided to a consuner by a provider in accordance with
this article shall not be considered wage deductions for purposes of
section one hundred ninety-three of the labor law and shall not be
subject to reqgulation by the superintendent under article nine of this
chapter. Further, the provider of those proceeds shall not be required
to obtain a license under article nine of this chapter.

8 374-dd. Annual report. 1. On or before the first day of April of
each vear, a provider shall subnmit an annual report to the superinten-

dent that includes all of the following infornmation for earned wage
access services provided by such provider during the prior calendar
year:

(a) gross revenue attributable to earned wage access services;

(b) the total nunber of transactions in which proceeds were rentted
to consuners

(c) the total number of unigue consunmers to whom proceeds were remt-
ted;

(d) the total dollar amount of proceeds the provider remtted to
CONSUNEr S;

(e) the total dollar ampunt of non-mandatory paynents the provider
received from consuners;

(f) the total nunber of transactions in which proceeds were rentted
to consuners for which the provider did not receive repaynent of any
out st andi ng proceeds, and the total dollar anpbunt of such transactions;

(g) the total nunber of transactions in which proceeds were renitted
to consuners, for which the provider received partial repaynent of
outstanding proceeds, the total dollar anpunt of such transactions, and
the total dollar anpbunt of outstanding proceeds attributable to such
transactions; and
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(h) the total nunmber of transactions in which outstanding proceeds
were repaid after the original, scheduled repaynent date, and the tota
doll ar anpunt of such transactions.

2. Failure of a provider to submt a report on atinely basis in
accordance with this article nmay constitute grounds for disciplinary
action by the superintendent.

8 374-ee. Authority of the superintendent. 1. The superintendent is
hereby authorized and enpowered to nake such general rules and regu-
lations, and such specific rulings, demands, and findings as may be
necessary for the proper conduct of the business authorized and regis-
tered under and for the enforcenent of this article, in addition hereto
and not inconsistent herew th.

2. The superintendent shall have the power to nake such investigations
and conduct such hearings as he or she shall deem necessary to determ ne
whet her _any registrant or any other person has violated any of the
provisions of this article, or whether any registrant has conducted
itself in such manner as would justify the suspension or revocation of
its registration.

3. In nmeking any investigation or conducting any hearing pursuant to
the provisions of this article, the superintendent, or any person duly
designated by himor her, shall have the power at all tinmes to subpoena
witnesses; to take depositions of witnesses residing without the state,
in the manner provided for in civil actions in courts of record; to pay
such witnesses the fees and mleage for their attendance provided for
witnesses in civil actions in courts of record; and to adm ni ster oaths.
He or she shall also have the power to conpel by order or subpoena the
production of and to exanine all relevant books, records, accounts and
ot her docunents. Any person who fails to obey the conmand of the subpoe-
na wthout reasonable excuse, or refuses without reasonable cause to be
served or to be exanined or to answer a question or to produce a book or
paper when ordered so to do, or fails to performany act required here-
under to be perforned, shall be subject to the conpulsions in such cases

made and provided by law, and if the person be regi stered hereunder, the
superintendent shall have the right to suspend or revoke the reqgistra-

tion.

4. The superintendent nmay require of any registrant such reports,
under oath or otherwi se, concerning the registrant's business in this
state, as he or she may deem necessary for the enforcenent of this arti-
cle.

5. Al reports of investigations and other reports rendered pursuant
to this section, and all correspondence and nenoranda concerning or
arising out of such investigations or reports, including any duly
aut henticated copy or copies thereof in the possession of any registrant
or the departnent, shall be confidential conmunications, shall not be
subj ect to subpoena and shall not be made public unless, in the judgnent
of the superintendent, the ends of justice and the public advantage will
be subserved by the publication thereof, in which event the superinten-
dent may publish or authorize the publication of a copy of any such
report or other nmaterial referred to in this subdivision, or any part
thereof, in such nmanner as nmay be deened proper. For purposes of this
subdi vision, "reports of investigations, and other reports rendered
pursuant to this section and all correspondence and nenpranda concerning
or arising out of such investigations or reports" shall have the sane
neani ng as such terns are defined pursuant to subdivision ten of section
thirty-six of this chapter.
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6. Wthout limting any power granted to the superintendent under any
other provision of this chapter, the superintendent may, in a proceeding
after notice and a hearing, inpose penalties on earned wage access
providers who violate this article or any rules pronulgated hereunder
Section forty-four of this chapter shall govern the anpbunt and nature of
those penalties.

8§ 2. Subdivision 10 of section 36 of the banking | aw, as anended by
section 2 of part L of chapter 58 of the laws of 2019, is anended to
read as foll ows:

10. Al reports of exam nations and investigations, correspondence and
menoranda concerning or arising out of such exam nation and investi-
gations, including any duly authenticated copy or copies thereof in the
possession of any banking organization, bank hol ding conpany or any
subsi diary thereof (as such ternms "bank holding conmpany" and "subsid-
iary" are defined in article three-A of this chapter), any corporation
or any other entity affiliated with a banking organization wthin the
meani ng of subdivision six of this section and any non-banki ng subsi d-
iary of a corporation or any other entity which is an affiliate of a
banki ng organization wthin the neaning of subdivision six-a of this

section, foreign banking corporation, licensed |lender, licensed casher
of checks, |licensed nortgage banker, registered nortgage broker
licensed nortgage loan originator, licensed sales finance conpany,
registered nortgage loan servicer, |icensed student |[|oan servicer
|icensed insurance premum finance agency, licensed transmtter of
money, |licensed budget planner, registered earned wage access service

provider, any other person or entity subject to supervision under this
chapter, or the department, shall be confidential communications, shal

not be subject to subpoena and shall not be nade public unless, in the
judgnent of the superintendent, the ends of justice and the public
advantage will be subserved by the publication thereof, in which event

t he superintendent may publish or authorize the publication of a copy of
any such report or any part thereof in such nmanner as nay be deened
proper or unless such laws specifically authorize such disclosure. For
the purposes of this subdivision, "reports of exami nations and investi-
gations, and any correspondence and nenoranda concerning or arising out
of such exam nations and investigations”, includes any such materials of
a bank, insurance or securities regulatory agency or any unit of the
federal governnent or that of this state any other state or that of any
foreign governnment which are considered confidential by such agency or
unit and which are in the possession of the departnment or which are
otherw se confidential materials that have been shared by the departnent
with any such agency or unit and are in the possession of such agency or
unit.

8 3. This act shall take effect on the one hundred twentieth day after
it shall have beconme a |law. Effective i mediately, the addition, anend-
ment and/or repeal of any rule or regulation necessary for the inplenen-
tation of this act on its effective date are authorized to be made and
conpl eted on or before such effective date.



