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STATE OF NEW YORK

8047

| N SENATE

January 5, 2024

Introduced by Sen. RIVERA -- read tw ce and ordered printed, and when
printed to be conmtted to the Committee on Rul es

AN ACT to anmend the public health law and a chapter of the laws of 2023
anmending the public health lawrelating to establishing a four-year
denmonstration project and workgroup to reduce the wuse of tenporary
staffing agencies in residential healthcare facilities, as proposed in
legislative bills nunbers S. 6897 and A. 7328, in relation to a denon-
stration project to reduce the use of tenporary staffing agencies in
residential healthcare facilities

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Subparagraphs (ii) and (iii) of paragraph (c) of subdivi-
sion 1 of section 2828 of the public health law, as added by a chapter
of the laws of 2023 anending the public health law relating to estab-
lishing a four-year denmonstration project and workgroup to reduce the
use of tenporary staffing agencies in residential healthcare facilities,
as proposed in legislative bills nunbers S. 6897 and A 7328, are
amended to read as foll ows:

(ii) [Fhre—comrssioner—shall—establishatfour—year{JandaryHrst—tweo

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
[-] is old lawto be onmitted.
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—~] Not wi t hst and-
ing the requirenments prescribed by subparagraph (i) of this paragraph
the provisions of a denobnstration project established pursuant to a
chapter of the laws of twd thousand twenty-three that anended this
subparagraph shall apply to those residential health care facilities who
qualify for such denonstration project.

8§ 2. Paragraph (a) of subdivision 2 of section 2828 of the public
health law, as anmended by a chapter of the laws of 2023 anendi ng the
public health lawrelating to establishing a four-year denpnstration
project and workgroup to reduce the use of tenporary staffing agencies
inresidential healthcare facilities, as proposed in legislative bills
nunbers S. 6897 and A 7328, is amended to read as foll ows:

(a) "Revenue" shall nmean the total operating revenue from or on behalf
of residents of the residential health care facility, governnent payers,
or third-party payers, to pay for a resident's occupancy of the residen-
tial health care facility, resident care, and the operation of the resi-
dential health care facility as reported in the residential health care
facility cost reports submtted to the departnent; provided, however,
t hat revenue shall excl ude:

(i) the capital portion of the Medicaid reinbursenent rate;

(ii) funding received as reinbursement for the assessnment under
subpar agraph (vi) of paragraph (b) of subdivision two of section twen-
ty-eight hundred seven-d of this article, as reconciled pursuant to
par agraph (c) of subdivision ten of section twenty-eight hundred seven-d
of this article; and

(iii) any grant funds fromthe federal government for reinbursenent of
COVI D- 19 pandeni c-rel ated expenses, including but not limted to funds
recei ved from the federal energency nanagenent agency or health
resources and services adm nistration[+
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§ 3. Section 2 of a chapter of the laws of 2023 anending the public
health law relating to establishing a four-year denonstration project
and workgroup to reduce the use of tenporary staffing agencies in resi-
dential healthcare facilities, as proposed in legislative bills nunbers
S. 6897 and A. 7328, is anended to read as foll ows:

.§ 2. [ ot abo
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aragraph (a) of subdivision 2 of section 2828 of the public health | aw
the conm ssioner of health shall establish a four-year (January 1, 2023
through Decenber 31, 2026) denpbnstration project to reduce the use of
tenporary staffing agencies. Any remttance or anpbunts owed to the state
pursuant to subparagraph (i) of paragraph (c) of subdivision 1 and para-
graph (a) of subdivision 2 of section 2828 of the public health | aw,
including, but not limted to, anbunts owed relating to excess revenue,
or the difference between the m ni mum spending requirenment and the actu-
al  anmpunt of spending on resident-facing staffing or direct care staff-
ing, as the case may be, shall be reduced as follows for reporting peri-
ods beqginning on January 1, 2023 and ending on Decenber 31, 2026, and,
to the extent the denpnstration project continues., years thereafter:
(A) a fifty percent reduction, if a residential healthcare facility
which has a fifty percent or lower use of resident-facing staffing
contracted out to a tenporary staffing agency for services provided by

regi stered professional nurses, l|licensed practical nurses, or certified

nurse aides, has reduced its use of such contracted agency services by
at least thirty percent during any vear in which such remttance or

anounts owed to the state are payable, as neasured by paragraph (C) of
this subdivision

(B) atwenty-five percent reduction, if a residential healthcare
facility which has a fifty percent or |lower use of resident-facing
staffing contracted out to a tenporary staffing agency for services

provided by registered professional nurses, |licensed practical nurses,

or certified nurse aides, has reduced its use of such contracted agency
services by at least twenty percent, but less than thirty percent,

during any vear in which such renittance or anpunts owed to the state
are payable, as neasured by paragraph (C of this subdivision.

(O In neasuring tenporary staffing agency usage for purposes of
deternmning the reductions provided for in this section., the followng
neasuring periods shall apply: in 2023, the fourth cal endar gquarter of
2022 shall be conpared to the fourth cal endar quarter of 2023; for 2024
and vears thereafter, the average of the 4 calendar quarters of the
previous year shall be conpared to the average of the four calendar
quarters of the current year. Tenporary staffing shall be neasured using
the publicly available US. Centers for Medicare and Medicaid Services
(CVB) Payroll Based Journal (PBJ) facility reported data.

2. (A For the first year of the denonstration project established
pursuant to this section., the definition of "revenue" as defined in

aragraph (a) of subdivision 2 of section 2828 of the public health |aw
shall exclude all revenue, other than total Medicaid operating revenue
if, inthe fourth qguarter of 2023, a residential health care facility
uses ten percent or less of its resident-facing staffing who are
contracted out to a tenporary staffing agency for services provided by
registered professional nurses, licensed practical nurses, or certified
nurse aides.

(B) For the second year of the denpbnstration project established
pursuant to this section., all revenue, other than total Mdicaid operat-
ing revenue, if, in 2024, a residential health care facility uses nine
percent or less of its resident-facing staffing who are contracted out
to a tenporary staffing agency for services provided by registered
professional nurses, licensed practical nurses, or certified nurse
ai des; and

(C for the third and fourth years, respectively., and, to the extent
the denpbnstration project continues, years thereafter, respectively, of
the denonstration project established pursuant to this section, al
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revenue, other than total Medicaid operating revenue, if, in 2025 and
2026 respectively, and, to the extent the denpnstration project contin-
ues, vears thereafter, respectively, a residential health care facility
uses eight percent or less of its resident-facing staffing who are
contracted out to a tenporary staffing agency for services provided by
registered professional nurses, licensed practical nurses, or certified
nurse aides.

3. For purposes of inplenenting the denonstration program after a
determnation by the conmssioner of health that a residential health
care facility is not in conpliance with paragraph (c) of subdivision 1
of section 2828 of the public health law, but prior to the remttance or
paynent of any funds by such facility, a residential health care facili-
ty shall subnmit docunentation to the conm ssioner of health that it has
net the provisions of the denpbnstration project. Such docunentation
shall be supported by a verification by a certified public accountant
that, based on the PBJ facility reported data and other necessary
supporting docunentation, such facility is eligible for a reduction in
paynents pursuant to this section. Upon receipt of such docunentation
and verification, the conmissioner will reduce any paynents pursuant to
this section.

8 4. This act shall take effect on the sane date and in the sane
manner as a chapter of the |aws of 2023 anmending the public health | aw
relating to establishing a four-year denobnstration project and wor kgroup
to reduce the use of tenporary staffing agencies in residential health-
care facilities, as proposed in legislative bills nunbers S. 6897 and A
7328, takes effect.




