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STATE OF NEW YORK

7507

2023- 2024 Regul ar Sessi ons

| N SENATE

June 2, 2023

Introduced by Sen. BROUK -- (at request of the Ofice of Mental Health)
-- read twice and ordered printed, and when printed to be conmitted to
the Committee on Rul es

AN ACT to anmend the public health | aw and the surrogate's court proce-
dure act, inrelation to orders not to resuscitate for and deci sions
regarding |life-sustaining treatnment and hospice care; and to repeal
article 29-B, subdivision 12 of section 2994-aa and subdivi sion 5 of
section 2994-cc of such law relating thereto

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Article 29-B of the public health | aw is REPEALED

8 2. Subdivision 18 of section 2994-a of the public health law, as
amended by chapter 167 of the laws of 2011, is anmended to read as
fol | ows:

18. "Hospital"™ means a general hospital, a hospital as defined in
subdi vi sion ten of section 1.03 of the nental hygiene law, a residential
health care facility, or hospice.

8 3. The openi ng paragraph and paragraph (c) of subdivision 3 of
section 2994-b of the public health Ilaw, the opening paragraph as
anended by chapter 479 of the laws of 2022 and paragraph (c) as anended
by chapter 708 of the laws of 2019, are anended to read as foll ows:

Prior to seeking or relying upon a health care decision by a surrogate
for a patient wunder this article, if the attending practitioner has
reason to believe that the patient has a history of receiving services
for [a] an_intellectual or devel opmental disability; the patient is in a
hospital as defined in subdivision ten of section 1.03 of the nental
hygi ene law, it reasonably appears to the attending practitioner that
the patient has [a] an intellectual or devel opnental disability; or the
practitioner in a general hospital has reason to believe that the
patient has been tenporarily transferred froma nmental hygiene facility
operated or licensed by the office of nental health or the office for
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people with devel opnental disabilities, then such physician, nurse prac-
titioner or physician assistant shall make reasonable efforts to deter-
m ne whet her [ paragraphs] paragraph (a), (b) or (c) of this subdivision
[a+e] Is applicable:

(c) If a health care decision for a patient cannot be nmade under para-
graphs (a) or (b) of this subdivision, but consent for [the] a routine
or _major nedical treatnent decision nmay be provided pursuant to the
nmental hygiene | aw or regul ations of the office of nmental health or the
office for people with developnmental disabilities, then the decision
shall be governed by such statute or regulations and not by this arti-
cle.

8 4. Subparagraphs (ii) and (iii) of paragraph (b) of subdivision 3 of
section 2994-c of the public health | aw, as anended by chapter 708 of
the | aws of 2019, are anended to read as foll ows:

(ii) In a general hospital or hospital as defined in subdivision ten
of section 1.03 of the nental hygiene law, a health or social services
practitioner enployed by or otherwise formally affiliated with the
facility nmust independently determ ne whether an adult patient |acks
deci sion-making capacity if the surrogate's decision concerns the wth-
drawal or withholding of Iife-sustaining treatnent.

(iii) Wth respect to decisions regarding hospice care for a patient
in a general hospital, hospital as defined in subdivision ten of section
1.03 of the nental hygiene law, or residential health care facility, the
health or social services practitioner nust be enployed by or otherw se
formally affiliated with the general hospital, hospital as defined in
subdivision ten of section 1.03 of the nental hygiene |law,_ or residen-
tial health care facility.

8 5. Paragraph (c) of subdivision 4 of section 2994-c of the public
health law, as added by chapter 8 of the laws of 2010, is anmended to
read as foll ows:

(c) if the patient is in a hospital as defined in subdivision ten of
section 1.03 of the nmental hygiene |law or was transferred froma nental
hygi ene facility, to the director of the nental hygiene facility and to
the nental hygi ene | egal service under article forty-seven of the nenta
hygi ene | aw.

8 6. Subparagraph (ii) of paragraph (a) and paragraph (c) of subdivi-
sion 5 of section 2994-d of the public health | aw, as anended by chapter
708 of the |aws of 2019, are anended to read as foll ows:

(ii) The provision of treatnment would involve such pain, suffering or
other burden that it would reasonably be deened i nhunmane or extraor-
dinarily burdensone under the circunstances and the patient has an irre-
versi bl e or incurable condition other than nental illness or a devel op-
mental disability, as determined by an attending practitioner with the
i ndependent concurrence of another physician, nurse practitioner or
physician assistant to a reasonable degree of nedical certainty and in
accord with accepted nedi cal standards.

(c) I'n a general hospital or hospital as defined in subdivision ten of
section 1.03 of the nental hygiene law, if the attending practitioner
objects to a surrogate's decision, under subparagraph (ii) of paragraph
(a) of this subdivision, to withdraw or withhold nutrition and hydration
provi ded by nmeans of medical treatnent, the decision shall not be inple-
mented until the ethics review commttee, including at | east one physi-
cian, nurse practitioner or physician assistant who is not directly
responsible for the patient's care, or a court of conpetent jurisdic-
tion, reviews the decision and deternmines that it neets the standards
set forth in this subdivision and subdivision four of this section.
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§ 7. Subparagraph (iii) of paragraph (b) of subdivision 5-a of section
2994-9g of the public health | aw, as amended by chapter 708 of the |aws
of 2019, is anmended to read as foll ows:

(iii) in settings other than a general hospital or residential health
care facility, the nmedical director of the hospice or hospital as
defined in subdivision ten of section 1.03 of the nental hygiene |aw, or
a physician designated by the nedical director, nmust independently
determ ne that he or she concurs that the recomendation is nmedically
appropriate and consistent with such standards for surrogate deci sions;
provided that if the medical director is the patient's attending physi-
cian, a different physician designated by the hospice or hospital as
defined in subdivision ten of section 1.03 of the nental hygiene |aw,
must meke this independent determ nation; and

8§ 8. Paragraph (c) of subdivision 5-a of section 2994-g of the public
health | aw, as separately amended by chapters 622 and 708 of the |aws of
2019, is anmended to read as foll ows:

(c) The ethics review conmmittee of the general hospital, hospital as
defined in subdivision ten of section 1.03 of the nmental hygiene | aw,
residential health care facility or hospice, as applicable, including at
| east one physician, nurse practitioner or physician assistant who is
not the patient's attending practitioner, or a court of conpetent juris-
diction, nust review the decision and deternmine that it is consistent
with such standards for surrogate decisions. This requirenent shall not
apply to decisions about routine nmedical treatnment. Such deci sions shal
be governed by subdivision three of this section.

8§ 9. Section 2994-1 of the public health |aw, as anended by chapter
708 of the |aws of 2019, is anmended to read as follows:

§ 2994-1. Interinstitutional transfers. 1. If a patient with an order
to withhold or withdraw |ife-sustaining treatnent is transferred from a
mental hygiene facility to a hospital or froma hospital to a different
hospital, any such order or plan shall remain effective until an attend-
ing practitioner first exanmines the transferred patient, whereupon an
attendi ng practitioner nust either:

[+-] (a) Issue appropriate orders to continue the prior order or plan
Such orders may be issued w thout obtaining another consent to withhold
or withdraw life-sustaining treatnment pursuant to this article; or

[2-] (b) Cancel such order, if the attending practitioner deternines
that the order is no |longer appropriate or authorized. Before canceling
the order the attending practitioner shall make reasonable efforts to
notify the person who nmade the decision to withhold or w thdraw treat-
ment and the hospital staff directly responsible for the patient's care
of any such cancellation. |If such notice cannot reasonably be nade prior
to canceling the order or plan, the attending practitioner shall nake
such notice as soon as reasonably practicable after cancellation.

2. Oders to wthhold or wthdrawlife-sustaining treatnent shal
remain effective and no affirmative action by a general hospital shal
be required pursuant to this section where a patient is transferred
within a general hospital between a nedical unit and a ward, wing, unit
or other part of the general hospital which is operated for the purpose
of providing services for persons with nental illness pursuant to an
operating certificate issued by the conmi ssioner of nental health.

8 10. Paragraph (a) of subdivision 4 of section 2994-m of the public
health | aw, as anended by chapter 708 of the laws of 2019, is anmended to
read as foll ows:

(a) These procedures are required only when: (i) the ethics review
conmttee is convened to review a decision by a surrogate to w thhold or
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withdraw life-sustaining treatnent for: (A a patient in a residential
health care facility pursuant to paragraph (b) of subdivision five of
section twenty-ni ne hundred ninety-four-d of this article; (B) a patient
in a general hospital or hospital as defined in subdivision ten of
section 1.03 of the nental hygiene |aw, pursuant to paragraph (c) of
subdivision five of section twenty-nine hundred ninety-four-d of this
article; or (C an enmanci pated mnor patient pursuant to subdivision
three of section twenty-nine hundred ninety-four-e of this article; or
(ii) when a person connected with the case requests the ethics review
commttee to provide assistance in resolving a dispute about proposed
care. Nothing in this section shall bar health care providers fromfirst
striving to resolve disputes through less formal neans, including the
informal solicitation of ethical advice fromany source

8 11. Paragraph (c) of subdivision 4 of section 2994-m of the public
health | aw, as anended by chapter 708 of the laws of 2019, is anended to
read as foll ows:

(c) When an ethics review conmittee is convened to review decisions
regarding hospice care for a patient in a general hospital, hospital as
defined in subdivision ten of section 1.03 of the nental hygiene |aw, or
residential health care facility, the responsibilities of this section
shall be carried out by the ethics review comittee of the genera
hospital, hospital as defined in subdivision ten of section 1.03 of the
nental hygiene law, or residential health care facility, provided that
such commttee shall invite a representative from hospice to partic-
i pat e.

8§ 12. Subdivision 12 of section 2994-aa of the public health lawis
REPEALED and subdi vi sions 13 and 13-a are renunbered subdivisions 12 and
13.

8§ 13. Subdivision 5 of section 2994-cc of the public health law is
REPEALED.

8§ 14. Section 2994-ff of the public health |aw, as added by chapter 8
of the laws of 2010, is anended to read as foll ows:

§ 2994-ff. Interinstitutional transfer. If a patient with a nonhospi-
tal order not to resuscitate is admtted to a hospital, the order shal
be treated as an order not to resuscitate for a patient transferred from
anot her hospital, and shall be governed by article twenty-nine-CC of
this chapt er [ —except—it-hat—any—suech—ordertor—apatient—adm-ttedto—a
this chapter].

§ 15. Subparagraph (i) of paragraph (b) of subdivision 4 of section
1750-b of the surrogate's court procedure act, as anended by chapter 198
of the laws of 2016, is anended as follows:

(i) the person who is intellectually disabled has a medical condition
as foll ows:

AL a termnal condition, [as—defired—in—subdivisiontwenty-—three—of

i i i i whi ch
for the purpose of this section neans an illness or injury from which
there is no recovery, and which reasonably can be expected to cause
death within one year; or

B. pernmanent unconsci ousness; or

C. a nedical condition other than such person's intellectual disabili-
ty which requires life-sustaining treatment, is irreversible and which
will continue indefinitely; and

8§ 16. Paragraph (d) of subdivision 5 of section 1750-b of the surro-
gate's court procedure act, as anended by chapter 198 of the |aws of
2016, is amended as fol |l ows:
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(d) Dispute nediation. In the event of an objection pursuant to this
subdi vision, at the request of the objecting party or person or entity
authorized to act as a guardi an under this section, except a surrogate
deci sion nmaking comittee established pursuant to article eighty of the
ment al hygi ene law, such objection shall be referred to a [édispute—wredi—
at+en—systen] ethics review committee, established pursuant to section
two thousand nine hundred [sewvenaty—twe] ninety-four-m of the public
health law or simlar entity for nmediating disputes in a hospice, such
as a patient's advocate's office, hospital chaplain's office or ethics
commttee, as described in witing and adopted by the governing authori-
ty of such hospice, for non-binding nediation. In the event that such
di spute cannot be resolved within seventy-two hours or no such nedi ation
entity exists or is reasonably available for nediation of a dispute, the
obj ection shall proceed to judicial review pursuant to this subdivision.
The party requesting nediation shall provide notification to those
parties entitled to notice pursuant to paragraph (a) of this subdivi-
si on.

8 17. This act shall take effect Decenmber 31, 2023.




