O©CoOO~NOUIA~AWNPE

STATE OF NEW YORK

733

2023- 2024 Regul ar Sessi ons

| N SENATE

January 6, 2023

Introduced by Sen. PARKER -- read twice and ordered printed, and when
printed to be conmitted to the Cormittee on Energy and Tel ecomuni-
cations

AN ACT to anend the tax law, in relation to enacting the multichannel
vi deo progranmi ng distributor conpetition act

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. The tax lawis anended by adding a new section 186-h to
read as foll ows:

8 186-h. Excise tax on direct broadcast satellite services. 1. Defi -
nitions. As wused in this section, where not otherw se specifically
defined and unless a different nmeaning is clearly required:

(a) "Conmi ssioner", neans the comnm ssioner of taxation and finance.

(b) "Direct broadcast satellite service", neans the distribution or
broadcasting by satellite of video programm ng or services directly to
receiving equi pnent |ocated at an end user subscriber's or an end user
custoner's prenises, including, but not linmted to, the provision of
prem um channel s, the provision of nusic or other audio services or
channels, and any other service received in connection wth the
provision of direct broadcast satellite service.

(c) "Direct broadcast satellite service provider", nmeans a person who
transmits, broadcasts or otherw se provides direct broadcast satellite
service to subscribers or custoners in the state.

(d) "G oss receipts", neans all consideration of any kind or nature
received by a direct broadcast satellite service provider, or an affil-
iate of such person, in connection with the provision of direct broad-
cast satellite service to subscribers or custoners, including recurring
nonthly charges for direct broadcast satellite service and pay-per-view,
vi deo-on-demand and other event-based charges for direct broadcast
satellite service; provided, however, that gross receipts shall not
include:

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
[-] is oldlawto be omtted.
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(1) charges for the rental of equipnent related to the provision of
direct broadcast satellite service;

(2) activation, installation, repair and maintenance charges or sinmi-
|l ar _service charges related to the provision of direct broadcast satel-
lite service;

(3) service order charges, service ternmnation charges or any other
adnmi ni strative charges related to the provision of direct broadcast
satellite service

(4) revenue not actually received, regardless of whether it is billed,
including, but not linmted to, bad debts:;

(5) revenue received by an affiliate or other person in exchange for
suppl ving goods and services used by a direct broadcast satellite
service provider

(6) refunds., rebates or discounts nade to subscribers or custoners, to
advertisers or to other persons;

(7) revenue from telecommunications service as defined in 47 U S.C

section 153(46);

(8) revenue frominformation services as defined in 47 U S.C._ section
153(20) ;

(9) revenue from any service that is subject to tax under article
twenty-eight of this chapter

(10) revenue fromthe sale of capital assets or surplus equipnent not
used by the purchaser to receive direct broadcast satellite service from
the direct broadcast satellite service provider

11) reinbursenents made b rogranmers to the direct broadcast satel-
lite service provider for marketing costs incurred by the direct broad-
cast satellite service provider for the introduction of new programing
that exceed the actual costs incurred by the direct broadcast satellite
service provider

(12) late paynent fees collected from subscribers or custoners; or

(13) charges, other than those charges specifically described herein
that are aggregated or bundled with such specifically-described charges
on a subscriber or custoner's bill, if the direct broadcast satellite
service provider can reasonably identify the charges in its books and
records kept in the regular course of business.

(e) "Person", neans an individual, partnership, limted liability
conpany, trust or association, wth or wthout transferable shares,
joint-stock conpany, corporation, society, club, organization, institu-

tion, estate, receiver, trustee, assignee or referee and any other
person acting in a fiduciary or representative capacity, whether
appointed by a court or otherw se, and any conbination of individuals
acting as a unit.

(f) "Subscriber or custoner", neans any person or nenber of the gener-
al public who receives direct broadcast satellite service froma direct
broadcast satellite service provider and does not further distribute
such service in the ordinary course of business.

(g) "Video progranm ng", neans programming provided by, or conparable
to programmng provided by, a television broadcast station including,
but not limted to, video progranming provided by local networks,
national broadcast networks, cable networks and all forns of pay-per-
view video entertainnent.

2. Excise inposed. An excise is hereby inposed upon the provision of
direct broadcast satellite service to a subscriber or custoner by any
direct broadcast satellite service provider in an anopunt equal to five
percent of the direct broadcast satellite service provider's gross
revenues derived fromor attributable to such custoner or subscriber
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3. Rei mbursenent. Reinbursenment for the excise inposed in this section
shall be paid by the subscriber or customer to the direct broadcast

satellite service provider and each direct broadcast satellite service
provider providing direct broadcast satellite service to subscribers or
custoners shall collect fromsuch subscriber or custoner the full anpunt
of the excise inposed wth respect to gross revenues derived from or
attributable to such custoner or subscriber and such excise shall be a
debt from the subscriber or custoner to the direct broadcast satellite
service provider when added to the subscriber or custonmer's invoice for
video progranming service and shall be recoverable at lawin the sane
nanner as other debts.

4. Certificate of registration. Every direct broadcast satellite
service provider subject to the tax inposed by this section shall file
with the conmssioner a certificate of registration., in a form
prescribed by the conmm ssioner, at |least twenty days prior to conmencing
business or opening a new place of business. such selling or taking of

possessi on or paynent derived fromdirect broadcast satellite service,

or the effective date of this section. whichever cones first. The
commi ssioner shall furnish to each direct broadcast satellite service
provi der gener al information about the tax inposed under this section

including infornmation on records to be Kkept, returns and paynents,
notification requirenents and forns. Such certificate of registration
may be amended in accordance with rules pronulgated by the conm ssioner
5. Returns. Every provider of direct broadcast satellite services
subject to tax wunder this section shall file, on or before Mrch
fifteenth of each year, a return for the year ended on the preceding
Decenber thirty-first, and pay the tax due, which return shall state the
gross receipts for the period covered by each such return and the resale
exclusions during such period. Returns shall be filed with the comm s-
sioner on a formto be furnished by the conm ssioner for such purpose
and shall contain such other data, information or matter as the conm s-
sioner may require to be included therein. Notw thstanding the foregoing
provisions of this subdivision, the comm ssioner nay require any provid-
er of direct broadcast satellite services to file an annual return,

which shall contain any data specified by the comm ssioner, regardless
of whether such provider is subject to tax under this section. Every
return shall have annexed thereto a certification by the head of the

provider of tel econmunication services making the sane, or of the owner
or of a partner or nenber thereof. or of a principal officer of the
corporation, if such business be conducted by a corporation, to the
effect that the statenents contained therein are true.

6. Applicability. If any provision of this section conflicts with any
other provision contained in this article, the provision of this section
shall control, but the provisions of this article which do not conflict
with the provisions of this section shall apply with respect to the
taxes under this section, so far as they are, or nay be nmde applicable.

7. Liability. A direct broadcast satellite service provider who fails
to pay the conmissioner any suns required to be paid by this section
shall be personally and individually liable therefor to the state. The
term "direct broadcast satellite service provider", as used in this
section, includes an officer or enployee of a corporation or other busi-
ness entity or a nenber or enployee of a partnership who, as such offi-
cer, enployee or nenber, is under a duty to pay over the taxes inposed
by this section.
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1 8 2. This act shall take effect immediately and shall apply to all tax
2 years conmencing on or after the first of January next succeeding the
3 date on which it shall have becone a | aw.



