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STATE OF NEW YORK

5441

2023- 2024 Regul ar Sessi ons

| N SENATE

March 6, 2023

Introduced by Sen. SCARCELLA- SPANTON -- read twi ce and ordered printed
and when printed to be conmitted to the Conmttee on Veterans, Hone-
land Security and Mlitary Affairs

AN ACT to anend the military law, in relation to enploynent protections
during the performance of state active duty by nenbers of the nationa
guard

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Subdivision 1 of section 301 of the mlitary |law, as
amended by chapter 574 of the laws of 1959, is anended to read as
fol | ows:

1. The term"mlitary service" nmeans duty by a person, nmale or fenale,
in the active mlitary service of the United States as defined in
section one of this chapter [ard]. active duty in the mnmilitary service
of the state pursuant to an order of the governor issued pursuant to
section six or seven of this chapter; and state active duty by nenbers
of the national guard who are activated pursuant to a call of the gover-
nor of this state or of any other state as provided for by |aw

8§ 2. Section 317 of the mlitary |aw, as added by chapter 728 of the
|l aws of 1951, subdivision 1 as anended by chapter 136 of the laws of
1952, subdivisions 2, 2-a and 3 as anended by chapter 312 of the |aws of
1993, and subdivision 4 as anended by chapter 509 of the | aws of 1956,
is anended to read as foll ows:

8§ 317. Reenploynment in private industry. 1. In the case of any person
who, in order to performmilitary service, has left or |leaves a posi-
tion, other than a tenporary position, in the enploy of any enpl oyer,
and who

(a) receives a certificate of conpletion of mlitary service duly
executed by an officer of the applicable force of the arned forces of
the United States or by an officer of the applicable force of the organ-
ized militia of this state or of any other state as provided for by |aw
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(b) is still qualified to performthe duties of such position; and

(c) mekes application for reenploynent within ninety days after he or
she is relieved fromsuch service, if such position was in the enploy of
a private enployer, such enployer shall restore such person to such
position, or to a position of like seniority, status and pay, unless the
enpl oyer's circunstances have so changed as to nmake it inpossible or
unr easonabl e to do so.

2. The benefits, rights and privileges granted to persons in the mli-
tary service by this section shall be extended to and be applicable to
any person who, in order to participate in assenblies for drill or other
equivalent training, reserve duty training, instruction or duties, or
annual full-time training duty, active duty for training or other annua
training pursuant to any law of the United States or section forty-six
of this <chapter or the regulations issued thereunder, or in order to
attend service schools conducted by the arnmed forces of the United
States, tenporarily |eaves or has left his or her position, other than a
tenmporary position, in the enploy of any enployer and who, being quali-
fied to performthe duties of such position, nakes application for reem
pl oynent within ten days after conpletion of such tenporary period of
servi ce.

2-a. The benefits, rights and privileges granted to persons in the
mlitary service by this section shall be extended to and be applicable
to any person who, in order to performinitial full-tinme training duty
or initial active duty for training with or in an arnmed force of the
United States under the provisions of this chapter or the [aws of the
United States or both, tenporarily |eaves or has left his or her posi-
tion, other than a tenporary position, in the enploy of any enployer and
who, being qualified to perform the duties of such position, makes
application for re-enploynment within sixty days after conpletion of such
period of full-time training duty or active duty for training.

3. The benefits, rights and privileges granted to persons in the mli-
tary service by this section shall be extended to and be applicable to
any person who is or becones a nmenber of the organized mlitia of this
state or of any other state as provided for by law, or of a reserve
component of the arnmed forces of the United States and who, because of
such menbership is discharged by his or her enployer or whose enpl oynent
i s suspended by his or her enployer because of such nmenbership and who,
being qualified to performthe duties of such position, makes applica-
tion for reenployment or term nation of the period of his or her suspen-
sion within ten days after such di scharge or suspension. These benefits,
rights and privileges are not applicable to persons participating in
routine reserve officer training corps training except when perform ng
advanced training duty as a nenber of a reserve conponent of the arned
f orces.

4. Any person who is restored to a position in accordance with the
provisions of this section shall be considered as having been on
furlough or |leave of absence during his or her period of mlitary
service, tenporary service under subdivision two or subdivision two-a
[hereot] of this section, or of discharge or suspension under subdivi-
sion three [hereof] of this section, shall be so restored w thout |oss
of seniority, shall be entitled to participate in insurance or other
benefits offered by the enployer pursuant to established rules and prac-
tices relating to enployees on furlough or | eave of absence in effect
with the enployer at the tinme such person entered the mlitary service
or commenced such tenporary service or was so discharged or suspended,
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and shall not be discharged from such position w thout cause, within one
year after such restoration.

5. In case any private enployer fails or refuses to conply with the
provi sions of this section, the suprene court of the state wthin the
county in which such private enployer maintains a place of business,
shall have the power, upon the filing of a notion, petition or other
appropriate pleading, by the person entitled to the benefits of such
provisions, to specifically require such enployer to conply wth such
provi sions, and nmay, as an incident thereto, conpensate such person for
any | oss of wages or benefits suffered by reason of such enployer's
unl awful action. The court shall order a speedy hearing in any such
case, and shall advance it on the calendar. Any person claimng to be
entitled to the benefits of the provisions of this section nay appear
and be represented by counsel, or, upon application to the attorney
general of the state, may request that the attorney general appear and
act on his or her behalf. |If the attorney general is reasonably satis-
fied that the person so applying is entitled to such benefits, he or she
shal | appear and act as attorney for such person in the am cabl e adj ust-
ment of the claim or in the filing of any notion, petition or other
appropriate pleading and the prosecution thereof. In the hearing and
determ nation of such applications under this section no fees or court
costs shall be assessed agai nst a person so applying for such benefits.

8§ 3. This act shall take effect immedi ately.



