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STATE OF NEW YORK

5329

2023- 2024 Regul ar Sessi ons

| N SENATE

March 2, 2023

I ntroduced by Sens. HARCKHAM KENNEDY -- read tw ce and ordered printed,
and when printed to be conmitted to the Cormittee on Health

AN ACT to anend the public health law and the social services law, in
relation to the functions of the Medicaid inspector general wth
respect to audit and review of nedical assistance program funds and
requiring notice of certain investigations

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Section 30-a of the public health law is anmended by adding
four new subdivisions 4, 5, 6 and 7 to read as foll ows:

4., "Provider" neans any person or entity enrolled as a provider in the
nedi cal assi stance program

5. "Recipient" neans an individual who is enrolled in the nedical
assi stance program including an individual who was previously a recipi-
ent and, in an appropriate case, an individual who is legally responsi-
ble for the recipient.

6. "Medical assistance" and "Mdicaid" neans title eleven of article
five of the social services law and the programthereunder.

7. "Draft audit report”, "initial audit report"”, "proposed notice of
agency action" and "final notice of agency action" nmeans those docunents
prepared and issued by the inspector under this title and corresponding
reqgul ati ons.

8 2. Subdivision 20 of section 32 of the public health | aw, as added
by chapter 442 of the laws of 2006, is anmended to read as follows:

20. to, consistent with [prowisienrs—of] this title and applicable
federal and state laws, regulations, policies, guidelines and standards,
i mplemrent and anend, as needed, rules and regulations relating to the
prevention, detection, investigation and referral of fraud and abuse
within the nedical assistance programand the recovery of inproperly
expended medi cal assi stance program funds;

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
[-] is old lawto be onitted.
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§ 3. The public health |law is amended by adding two new sections 37
and 38 to read as foll ows:

8 37. Procedures, practices and standards. 1. Subject to federal |aw
or reqgulation, recovery of an overpaynent resulting fromthe issuance of
a final audit report or final notice of agency action by the inspector
shall comrence not less than sixty days after the issuance of the fina
audit report or final notice of agency action. The inspector shall not
conmence any recovery under this subdivision without providing a nininum
of ten days advance witten notice to the provider.

2. Contracts, cost reports, clains, bills or expenditures of nedical
assi stance funds that were the subject natter of a previous audit or
review by or on behalf of the inspector, within the |last three years,
shall not be subject again to review or audit except on the basis of new
information., for good cause to believe that the previous review or audit
was erroneous, or where the scope of the inspector's review or audit is
significantly different fromthe scope of the previous review or audit.

3. In conducting reviews or audits, the inspector shall apply the
laws, reqgulations, policies, guidelines, standards and interpretations
of the appropriate agency, including tenporary or enmergency regul ations,
policies, qguidelines, standards and interpretations, that were in place
at the tine the subject claimarose or other conduct took place. Disal-
| owances may be inposed or other action taken only for non-conpliance
with those laws, regulations, policies, guidelines or standards. For
purposes of this subdivision, any change in those laws, regulations,
policies, guidelines, standards or interpretations shall only be applied
prospectively and upon reasonable notice.

4. (a) The inspector shall nmake no recovery froma provider, based on
an adninistrative or technical defect in procedure or docunentation nade
without intent to falsify or defraud. in connection wth clainms for
paynent for nedically necessary care, services and supplies or the cost
thereof as specified in subdivision two of section three hundred sixty-
five-a of the social services |law provided in other respects appropri-
ately to a beneficiary of the nedical assistance program except as
provided in paragraphs (b) and (c) of this subdivision.

(b) Whiere there is an adnministrative or technical defect in procedure
or docunentation without intent to falsify or defraud, the inspector
shall afford the provider an opportunity to correct the defect and
resubmt the claimwithin thirty days of notice of the defect.

(c) Wiere a claimrelates to a service that was provided nore than two
years prior to the commencenent of the audit, the provider nay submt or
resubmt the claimor accept the disallowance of the anmount of the
claim

5. (a) The inspector shall furnish to the provider at an audit exit
conference or in any draft audit findings issued or to be issued to the
provider, a detailed witten explanation of the extrapolation nethod
enpl oyed. including the size of the sanple., the sanpling nethodol ogy.
the defined universe of clains, the specific clainms included in the
sanple, the results of the sanple, the assunptions nade about the accu-
racy and reliability of the sanple and the level of confidence in the
sanple results, and the steps wundertaken and statistics wutilized to
calculate the all eged overpaynent and any applicable offset based on the
sanple results. This witten information shall include a description of
the sanpling and extrapol ation net hodol ogy.

(b) The sanpling and extrapol ati on net hodol ogi es used by the inspector
shall be statistically reasonably valid for the intended use and shal
be established in requlations of the inspector.
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8 38. Procedures, practices and standards for recipients. 1. This
section applies to any adjustnment or recovery of a nedical assistance
paynent from a recipient, and any investigation or other proceeding
relating thereto.

2. At least five business days prior to commencenent of any interview
with a recipient as part of an investigation, the inspector or other
investigating entity shall provide the recipient with witten notice of
the investigation. The notice of the investigation shall set forth the
basis for the investigation; the potential for referral for crimnal
investigation; the individual's right to be acconpanied by a relative,
friend, advocate or attorney during gquestioning; contact information for
local legal services offices; the individual's right to decline to be
interviewed or participate in an interview but termnate the guestioning
at _any time without |oss of benefits; and the right to a fair hearing in
the event that the investigation results in a determnation of incorrect
paynment .

3. Following conpletion of the investigation and at least thirty days
prior to commencing a recovery or adjustnent action or requesting vol un-
tary repaynent, the inspector or other investigating entity shal
provide the recipient with witten notice of the determination of incor-
rect paynent to be recovered or adjusted. The notice of deternination
shall identify the evidence relied upon, set forth the factual conclu-
sions of the investigation, and explain the recipient's right to request
a fair hearing in order to contest the outcone of the investigation. The
explanation of the right to a fair hearing shall conformto the require-
nents of subdivision twelve of section twenty-two of the social services
|l aw and requl ations thereunder.

4. A fair hearing under section twenty-two of the social services |aw

shal | be available to any recipient who receives a notice of deterni-
nati on under subdivision three of this section, regardless of whether
the recipient is still enrolled in the nedical assistance program

8§ 4. Paragraph (c) of subdivision 3 of section 363-d of the socia
services |l aw, as anended by section 4 of part V of chapter 57 of the
laws of 2019, 1is anended and a new subdivision 8 is added to read as
foll ows:

(c) In the event that the commissioner of health or the Medicaid
i nspector general finds that the provider does not have a satisfactory
progr am [ withia——nainety—days—alterthe ef{ective date—of t+he—regulations
} s i i-on], the conm ssioner
or Medicaid inspector general shall so notify the provider, including
specification of the basis of the finding sufficient to enable the
provider to adopt a satisfactory conpliance program The provider shal
submit to the conmissioner or Medicaid inspector general a proposed
satisfactory conpliance programwthin sixty days of the notice and
shall adopt the programas expeditiously as possible. |f the provider
does not propose and adopt a satisfactory programin such tine period,
the provider may be subject to any sanctions or penalties permtted by
federal or state laws and regulations, including revocation of the
provider's agreenent to participate in the nedical assistance program

8. Any requlation, determination or finding of the comm ssioner or the
Medicaid inspector general relating to a conpliance programunder this
section shall be subject to and consistent with subdivision three of
this section.

§ 5. Section 32 of the public health law is amended by addi ng a new
subdi vision 6-b to read as foll ows:
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6-b. to consult with the conm ssioner on the preparation of an annua

report, to be nade and filed by the comm ssioner on or before the first

day of July to the governor, the tenporary president of the senate, the

speaker of the assenbly, the nmnority | eader

of the senate, the mnority

| eader of the assenbly, the conmi ssioner., the

conmi ssioner of the office

of addiction services and supports, and the

conmi ssioner of the office

of nmental health on the inpacts that al

civil and admnistrative

enforcenent actions taken under subdivision

six of this section in the

previ ous cal endar vear will have and have had

on the quality and avail -

ability of nedical care and services, the

best interests of both the

nedi cal assistance programand its recipients,

and fiscal solvency of

the providers who were subject to the civil

or admnistrative enforce-

nent action;

§ 6. This act shall take effect inmediately.



