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STATE OF NEW YORK

4832

2023- 2024 Regul ar Sessi ons

| N SENATE

February 15, 2023

Introduced by Sens. H NCHEY, COONEY -- read twi ce and ordered printed,
and when printed to be conmitted to the Comrittee on Investigations
and Governnent Operations

AN ACT to anend the tax law, in relation to the enpire state film
production credit and the enpire state film post production credit

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Par agraph 2 of subdivision (a) of section 24 of the tax
| aw, as separately anended by sections 1 and 2 of part Mof chapter 59
of the laws of 2020, is anended to read as foll ows:

(2) The anount of the credit shall be the product (or pro rata share
of the product, in the case of a nenber of a partnership) of [twenty—
fve] thirty percent, or thirty-five percent in the case of an eligible
rel ocated television series, and the qualified production costs paid or
incurred in the production of a qualified film provided that: (i) the
qual i fied production costs (excluding post production costs) paid or
incurred which are attributable to the use of tangible property or the
performance of services at a qualified filmproduction facility in the
production of such qualified filmequal or exceed seventy-five percent
of the production costs (excluding post production costs) paid or
incurred which are attributable to the use of tangible property or the
performance of services at any filmproduction facility within and wth-
out the state in the production of such qualified film and (ii) except
with respect to a qualified independent film production conpany or
pilot, at least ten percent of the total principal photography shooting
days spent in the production of such qualified filmnmust be spent at a
qualified filmproduction facility. However, if the qualified production
costs (excludi ng post production costs) which are attributable to the
use of tangible property or the performance of services at a qualified
filmproduction facility in the production of such qualified film is
less than three nmillion dollars, then the portion of the qualified
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production costs attributable to the use of tangible property or the
performance of services in the production of such qualified film outside
of a qualified film production facility shall be allowed only if the
shooting days spent in New York outside of a filmproduction facility in
the production of such qualified film equal or exceed seventy-five
percent of the total shooting days spent within and wthout New York
outside of a filmproduction facility in the production of such quali-
fied film The credit shall be allowed for the taxable year in which the
production of such qualified filmis conpleted. However, in the case of
a qualified filmthat receives funds fromadditional pool 2, no credit
shall be clained before the later of (1) the taxable year the production
of the qualified filmis conplete, or (2) the [#&H+st] taxable year
[ begirring—iediately—after—the] that includes the last day of the
al l ocation year for which the filmhas been allocated credit by the
governor's office for notion picture and tel evision developnent. If the
amount of the credit is at least one nmillion dollars but less than five
mllion dollars, the credit shall be clained over a two year period
beginning in the first taxable year in which the credit may be clained
and in the next succeeding taxable year, with one-half of the anpunt of
credit allowed being claimed in each year. If the amount of the credit
is at least five million dollars, the credit shall be clained over a
three year period beginning in the first taxable year in which the cred-
it may be clainmed and in the next two succeeding taxable years, wth
one-third of the anmount of the credit allowed being clainmed in each
year.

8 2. Paragraph 5 of subdivision (a) of section 24 of the tax law, as
anended by section 2 of part Mof chapter 59 of the laws of 2022, is
anended to read as foll ows:

(5) For the period two thousand fifteen through two thousand [twerty—
pre] thirty-four, in addition to the anount of credit established in
paragraph two of this subdivision, a taxpayer shall be allowed a credit
equal to the product (or pro rata share of the product, in the case of a
menber of a partnership) of ten percent and the [afrpunrt—of—wages—or

paid or incurred in the production of the qualified filmin one of the

counties specified in this paragraph in connection with a qualified film
with a mninmmbudget of five hundred thousand dollars. For purposes of
this additional credit, the [serHHeces—nrust—be—perforned] qualified
production costs paid or incurred nmust be in the production of a quali-
fied filmin one or nore of the following counties: Al bany, Allegany,
Broone, Cattaraugus, Cayuga, Chautauqua, Chermung, Chenango, di nton,
Col unbi a, Cortland, Del aware, Dutchess, Erie, Essex, Franklin, Fulton,
Genesee, G eene, Hamilton, Herkiner, Jefferson, Lews, Livingston, Madi-
son, Monroe, Mntgonery, N agara, Oneida, Onondaga, Ontario, O ange,
Ol eans, Oswego, O sego, Putnam Rensselaer, Saratoga, Schenect ady,
Schohari e, Schuyler, Seneca, St. Lawence, Steuben, Sullivan, Tioga,
Tonmpkins, U ster, Warren, Washi ngton, Wayne, Woning, or Yates. [Fhe
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tHhareugh—two—t-heusand—twenty—nine] The total anount of credit established
pursuant to the authority of this paragraph and paragraph two of this

subdi vi sion shall not exceed a credit equal to the product (or pro rata
share of the product, in the case of a nenber of a partnership) of forty
percent and the qualified production costs paid or incurred in the
production of the qualified film

8§ 2-a. Paragraph 1 of subdivision (b) of section 24 of the tax |law, as
anended by section 4 of part B of chapter 59 of the laws of 2013, is
amended to read as foll ows:

(1) "Qualified production costs" nmeans production costs only to the
extent such costs are attributable to the use of tangible property or
the performance of services within the state directly and predom nantly
in the production (including pre-production and post production) of a

qualified film The aggregate total eligible qualified production
costs for producers, witers, directors, actors, and conposers shall not
exceed forty percent of the aggregate sumtotal of all other qualified
production costs.

8§ 3. Paragraph 2 of subdivision (b) of section 24 of the tax |aw, as
added by section 1 of part P of chapter 60 of the laws of 2004, is
amended to read as foll ows:

(2) "Production costs" means any costs for tangible property used and
services perforned directly and predom nantly in the production (includ-
ing pre-production and post production) of a qualified film
"Production costs" shall not include (i) costs for a story, script or
scenario to be used for a qualified filmand (ii) wages or salaries or
other conpensation for witers, directors, including [psdsie—ditectors]
conposers, producers and perforners (other than background actors wth
no scripted lines) to the extent those wages or salaries or other
conpensation exceed five hundred thousand dollars per individual
"Production costs" generally include technical and crew production
costs, such as expenditures for filmproduction facilities, or any part
t her eof, props, makeup, wardrobe, film processing, canera, sound record-
ing, set construction, lighting, shooting, editing and neals.

8 4. Paragraph 8 of subdivision (b) of section 24 of the tax |aw, as
added by section 2 of part B of chapter 59 of the laws of 2013, is
amended to read as foll ows:

(8) "Relocated television production” shall mean, notw thstanding the
limtations in subparagraph (i) of paragraph three of this subdivision,
a television production that is a talk or variety programthat filned at
| east [H—e] two seasons outside the state prior to its first relocated
season in New York, the episodes are filnmed before a studi o audi ence of




OCoO~NOUIRWN P

S. 4832 4

two hundred or nore, and the rel ocated tel evision production incurs (i)
at least thirty mllion dollars in annual production costs in the state,
or (ii) at least ten million dollars in capital expenditures at a quali-
fied production facility in the state.

8 5. Subdivision (b) of section 24 of the tax law is anended by addi ng
a new paragraph 9 to read as foll ows:

(9) "Eligible relocated television series" shall nean the first two
vears of a regularly occurring production intended to run in its initia
broadcast., regardless of the nediumor node of its distribution, in a

series of narrative and/or thematically related epi sodes, each of which
has a running tine of at least thirty minutes in Ilength (inclusive of
commercial advertisenent and interstitial progranming, if any). For the
pur poses of this definition only, a television series produced by and
for nmedia services providers described as stream ng services and/or
digital platforns (and excluding network/cable) shall mean a regularly
occurring production intended to run in its initial release in a series
of narrative and/or thematically related episodes, the aggregate |ength
of which is at |least seventy-five mnutes, although the episodes them
selves may vary in duration from the thirty ninutes specified for
network/cable production, which had filnmed six episodes of the tele-
vision series outside the state inmmediately prior to relocating to the
state., where each episode of the television series had a m ni num budget
of at |least one mllion dollars.

§ 6. Paragraph 4 of subdivision (e) of section 24 of the tax law, as
anended by section 3 of part Mof chapter 59 of the laws of 2022, is
anmended to read as foll ows:

(4) Additional pool 2 - The aggregate anpbunt of tax credits allowed in
subdivision (a) of this section shall be increased by an additional four
hundred twenty mllion dollars in each year starting in two thousand ten
through two thousand [#twepty—nine] twenty-three and seven hundred

mllion dollars each year starting in tw thousand twenty-four through
two thousand thirty-four, provided however, seven million dollars of the
annual allocation shall be available for the enpire state fil m post

production credit pursuant to section thirty-one of this article in two
thousand thirteen and two thousand fourteen, twenty-five mllion dollars
of the annual allocation shall be available for the enpire state film
post production credit pursuant to section thirty-one of this article in
each year starting in two thousand fifteen through two thousand [twer—
ty-nipe—and] twenty-three, and forty-five million dollars of the annua

all ocation shall be available for the enpire state film post production
credit pursuant to section thirty-one of this article in each year
starting in twd thousand twenty-four through two thousand thirty-four.

Provided further, five mllion dollars of the annual allocation shall be
made available for the television witers' and directors' fees and sal a-
ries credit pursuant to section twenty-four-b of this article in each
year starting in two thousand twenty through two thousand [ tweniy—rine]
thirty-four. This anpbunt shall be allocated by the governor's office for
nmotion picture and television devel opnment anbng taxpayers in accordance
wi th subdivision (a) of this section. If the conm ssioner of economc
devel opnent determines that the aggregate ampbunt of tax credits avail -
able fromadditional pool 2 for the empire state film production tax
credit have been previously allocated, and determ nes that the pending
applications fromeligible applicants for the enpire state film post
production tax credit pursuant to section thirty-one of this article is
insufficient to utilize the balance of wunallocated enpire state film
post production tax credits fromsuch pool, the remainder, after such
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pendi ng applications are consi dered, shall be nade available for allo-
cation in the enmpire state filmtax credit pursuant to this section,
subdi vi sion twenty of section two hundred ten-B and subsection (gg) of
section six hundred six of this chapter. Also, if the conm ssioner of
econom ¢ devel opnment determ nes that the aggregate anmpbunt of tax credits
avail able from additional pool 2 for the enpire state film post
production tax credit have been previously allocated, and detern nes
that the pending applications fromeligible applicants for the enpire
state film production tax credit pursuant to this section is insuffi-
cient to utilize the balance of unallocated film production tax credits
from such pool, then all or part of the renmainder, after such pending
applications are considered, shall be made available for allocation for
the enmpire state film post production credit pursuant to this section,
subdivision thirty-two of section two hundred ten-B and subsection (qqQ)
of section six hundred six of this chapter. The governor's office for
notion picture and tel evision devel opment nust notify taxpayers of their
allocation year and include the allocation year on the certificate of
tax credit. Taxpayers eligible to claima credit nust report the all o-
cation year directly on their enpire state film production credit tax
formfor each year a credit is claimed and include a copy of the certif-

icate with their tax return. In the case of a qualified filmthat
receives funds fromadditional pool 2, no enpire state film production
credit shall be claimed before the later of the taxable year the

production of the qualified filmis conplete, or the taxable year ime-
diately following the allocation year for which the film has been allo-
cated credit by the governor's office for notion picture and television
devel opnent .

§ 7. Paragraph 4 of subdivision (e) of section 24 of the tax |law, as
anended by section 4 of part Mof chapter 59 of the laws of 2022, is
amended to read as foll ows:

(4) Additional pool 2 - The aggregate amount of tax credits allowed in
subdivision (a) of this section shall be increased by an additional four
hundred twenty mllion dollars in each year starting in two thousand ten
through two thousand [tweniy—nire] twenty-three and seven hundred
mllion dollars in each year starting in twd thousand twenty-four
through two thousand thirty-four, provided however, seven nillion
dollars of the annual allocation shall be available for the enpire state
filmpost production credit pursuant to section thirty-one of this arti-
cle in tw thousand thirteen and two thousand fourteen [ard], twenty-
five mllion dollars of the annual allocation shall be available for the
enpire state filmpost production credit pursuant to section thirty-one
of this article in each year starting in two thousand fifteen through
two thousand [twerty—nine] twenty-three, and forty-five mllion dollars
of the annual allocation shall be available for the enpire state film
post production credit pursuant to section thirty-one of this article in
each year starting in twd thousand twenty-four through two thousand
thirty-four. This anpbunt shall be allocated by the governor's office for
nmotion picture and tel evision devel opnent anong taxpayers in accordance
with subdivision (a) of this section. If the comm ssioner of economc
devel opnent determ nes that the aggregate anount of tax credits avail-
able from additional pool 2 for the enpire state film production tax
credit have been previously allocated, and deternines that the pending
applications from eligible applicants for the enpire state film post
production tax credit pursuant to section thirty-one of this article is
insufficient to wutilize the balance of unallocated enpire state film
post production tax credits fromsuch pool, the renainder, after such
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pending applications are considered, shall be nade available for allo-
cation in the enpire state filmtax credit pursuant to this section

subdivision twenty of section two hundred ten-B and subsection (gg) of
section six hundred six of this chapter. Also, if the conm ssioner of
econom ¢ devel opnment determ nes that the aggregate anmpbunt of tax credits
avail able from additional pool 2 for the enpire state film post
production tax credit have been previously allocated, and detern nes
that the pending applications fromeligible applicants for the enpire
state film production tax credit pursuant to this section is insuffi-
cient to utilize the balance of unallocated film production tax credits
from such pool, then all or part of the renmainder, after such pending
applications are considered, shall be made available for allocation for
the enmpire state film post production credit pursuant to this section,
subdivision thirty-two of section two hundred ten-B and subsection (qqQ)
of section six hundred six of this chapter. The governor's office for
notion picture and tel evision devel opment nust notify taxpayers of their
allocation year and include the allocation year on the certificate of
tax credit. Taxpayers eligible to claima credit nust report the all o-
cation year directly on their enpire state film production credit tax
formfor each year a credit is claimed and include a copy of the certif-

icate with their tax return. In the case of a qualified filmthat
receives funds fromadditional pool 2, no enpire state film production
credit shall be claimed before the later of the taxable year the

production of the qualified filmis conplete, or the taxable year ime-
diately following the allocation year for which the film has been allo-
cated credit by the governor's office for notion picture and television
devel opnent .

§ 8. Paragraph 2 of subdivision (a) of section 31 of the tax | aw, as
anended by section 5 of part Mof chapter 59 of the laws of 2020, is
amended to read as foll ows:

(2) The anount of the credit shall be the product (or pro rata share
of the product, in the case of a menber of a partnership) of |[twersty—
fve] thirty percent and the qualified post production costs paid in the
production of a qualified filmat a qualified post production facility
|l ocated within the netropolitan comruter transportation district as
defined in section twelve hundred sixty-two of the public authorities
|l aw or [thi+wty] thirty-five percent and the qualified post production
costs paid in the production of a qualified filmat a qualified post
production facility |located el sewhere in the state.

8§ 9. Paragraph 6 of subdivision (a) of section 31 of the tax law, as
anended by section 6 of part Mof chapter 59 of the |aws of 2022, is
amended to read as foll ows:

(6) For the period two thousand fifteen through two thousand [twerty—
pire] thirty-four, in addition to the anount of credit established in
paragraph two of this subdivision, a taxpayer shall be allowed a credit
equal to the product (or pro rata share of the product, in the case of a
menber of a partnership) of ten percent and the [amsunt—of—wages—or

] qualified post production costs paid in
the production of a qualified filmwith a m ninmm budget of five thou-
sand dollars at a qualified post production facility located in one of

t he cognties speci fied .in this.paragraph [Fn—Q@ﬁﬂ@G%+€ﬂ—M+%h—%h€—p§S¥
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]. For purposes of this addi-
tional credit, [the—servces—nust—be—performed] the qualified post
production costs paid nust be in the production of a qualified film in
one or nore of the followi ng counties: Al bany, Allegany, Broone, Catta-
raugus, Cayuga, Chautauqua, Cherung, Chenango, dinton, Colunbia, Cort-
| and, Delaware, Dutchess, FErie, Essex, Franklin, Fulton, Genesee,
Greene, Hanmlton, Herkiner, Jefferson, Lews, Livingston, Madison,
Monr oe, Montgonery, Niagara, Oneida, Onondaga, Ontario, Orange, Ol eans,
Gswego, Otsego, Putnam Renssel aer, Saratoga, Schenectady, Schoharie,
Schuyl er, Seneca, St. Lawence, Steuben, Sullivan, Tioga, Tonpkins,

Uster, Warren, Washington, Wyne, Woning, or Yates. [Fhe—aggregate

]

8 10. This act shall take effect imediately for newinitial applica-
tions received on or after such effective date; provided, however, that
the anendnents to paragraph 4 of subdivision (e) of section 24 of the
tax law made by section six of this act shall take effect on the sane
date and in the sanme manner as section 6 of chapter 683 of the l|aws of
2019, as anmended, takes effect.



