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STATE OF NEW YORK

4600

2023- 2024 Regul ar Sessi ons

| N SENATE

February 13, 2023

Introduced by Sen. PARKER -- read twice and ordered printed, and when
printed to be conmitted to the Commttee on Local Government

AN ACT to anend the general nunicipal law, in relation to small wireless
facilities devel opnent

The People of the State of New York, represented in Senate and Assem
bly., do enact as follows:

Section 1. The general nunicipal law is amended by adding a new arti-

cle 13-E to read as foll ows:
ARTICLE 13-E
SMALL W RELESS FACI LI TI ES DEPLOYMENT

Section 300. Definitions.

301. Use of right of way.

302. Collocation of small wireless facilities and micro wreless

facilities.

303. Access to nunicipal corporation structures.

304. lLocal authority

305. Dispute resolution

306. Indemnification.

8 300. Definitions. For the purposes of this article, the followng
terns shall have the follow ng neanings unless the context indicates
ot herwi se:

1. "Antenna" neans conmuni cations equipnent that transmits or receives
electromagnetic radio frequency signals used in the provision of wre-
| ess services.

2. "Applicable codes" neans the New York State uniformfire prevention
and building code as adopted. and as may be anended, pursuant to article
eighteen of the executive | aw.

3. "Applicant" neans any person or entity that files an application
with a nmunicipal corporation to install or nodify wireless facilities on
behal f of a communications service provider or wireless provider.

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
[-] is old lawto be onitted.
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4. "Application” neans a request subnmitted by an applicant to a |oca

governnment for a permt to collocate small wireless facilities; or to
approve the installation or nodification of a utility pole or wreless
support structure.

5. "Application fee" neans the one tine fee charged to an applicant by
a municipal corporation for review of an application. The application
fee may not exceed the actual reasonable costs incurred by the nunicipa
corporation in connection with its review of the application.

6. "Pole" nmeans: (i) a utility pole, other than a wutility pole for
designated services, owned or operated by a nmunicipal corporation in the
right of way, including a utility pole that provides lighting or traffic
control functions, including light poles, traffic signals, and struc-
tures for signage; and (ii) a pole or simlar structure owed or oper-
ated by a nunicipal corporation in the right of way that supports only
wireless facilities.

7. "Base station" neans wireless facilities or a wreless support
structure or utility pole that currently supports wireless facilities.
The termdoes not include a tower, as defined in 47 CFR § 1.
40001(b)(9). or associated wireless facilities.

8. "Collocate" neans to install, nount, maintain, nodify, operate, or
replace wireless facilities on or adjacent to a wireless support struc-
ture or utility pole. The term"collocation" has a correspondi ng nean-
ing.

9. "Communi cations service provider" neans a cable operator, as
defined in 47 U S C 8§ 522(5); a provider of information service, as
defined in 47 U S. C. 8§ 153(24): a telecomunications carrier, as defined
in 47 U S.C_§ 153(51); or a wireless provider.

10. "FCC' neans the Federal Communications Conm ssion of the United
St at es.

11. "Fee" neans a one-tine charge

12. "law' neans federal, state, or local law, statute, common |aw,
code, rule, reqgulation., order, or ordinance

13. "Mcro wireless facility" neans a wireless facility that neets the
following qualifications: (i) is not larger in dinension than twenty-
four inches in length, fifteen inches in width, and twelve inches in
height; and (ii) any exterior antenna is no |longer than el even inches.

14. "Permt" nmeans a witten authorization required by a nmunicipa
corporation to perform an action or initiate, continue, or conplete a
project relating to the installation or nodification of wireless facili-
ties.

15. "Person" neans an individual, corporation, limted liability
conpany, partnership, association, trust, or other entity or organiza-
tion.

16. "Rate" neans a recurring charge.

17. "Right of way" or "RON neans the area on. below, or above a
public roadway., highway, street, sidewalk, alley, utility easenent. or
simlar property, but not including a federal interstate highway.

18. "Small wreless facility" neans a wreless facility that neets
both of the followng qualifications: (i) each antenna is |ocated inside
an _enclosure of no nore than six cubic feet in volune or, in the case of
an antenna that has exposed elenents, the antenna and all of its exposed
elenents could fit wthin an imaginary enclosure of no nore than six
cubic feet; and (ii) all other wireless equipnent associated wth the
facility is cumulatively no nore than twenty-eight cubic feet in vol une.
The following types of associated ancillary equipnent are not included
in the calculation of equipnent volune: electric neter, conceal nent




O©Coo~NoOO~wWNE

S. 4600 3

el enents, telecomunications denarcation box, ground-based encl osures,
groundi ng equi pnent, power transfer switch, cut-off switch, and verti cal

cable runs for the connection of power and other services.

19. "Substantial nodification" neans a proposed nodification to an
existing wireless support structure or base station which will substan-
tially change the physical dinensions of the wireless support structure
or base station under the objective standard for substantial change
adopted by the Federal Conmuni cations Comm ssion pursuant to 47 CF. R 8§
1.40001.

20. "Utility pole" neans a pole or simlar structure that is used in
whole or in part by a communications service provider or for electric
distribution, lighting, traffic control, signage, or a simlar function

Such termshall not include structures supporting only wireless facili-
ties.

21. "Uility pole for designated services" nmeans a utility pole owned
or operated in the ROW by a nunicipal corporation, a public utility
district, an electric nmenbership corporation, or a rural electric coop-
erative that is designed to, or used in whole or in part for the purpose
of carrying electric distribution lines or cables or wires for tel ecom
nuni cations, cable, or electric service.

22. "Wreless facility" nmeans equipnent at a fixed |ocation that
enables wreless communications between user equipnent and a conmmuni -
cations network, including: (i) equipnment associated wth wreless
communi cations; and (ii) radio transceivers, antennas, coaxial or
fiber-optic cable, regular and backup power supplies, and conparable
equi pnent, regardless of technological configuration. The termincl udes
small wireless facilities and mcro wireless facilities. The term does
not include the structure or inprovenents on, under, or within which the
equi pnent is collocated. The term does not include: (i) the structure or
inprovenents on, under, or within which the equipnent is collocated; or
(ii) coaxial or fiber-optic cable that is between wireless structures or
utility poles or that is otherwise not inmediately adjacent to or
directly associated with a particul ar ant enna.

23. "Wreless infrastructure provider" neans any person, including a
person authorized to provide tel econmuni cations service in the state,
that builds or installs wireless communication transm Ssion equi pnent,
wireless facilities or wireless support structures, but that is not a
Wi reless services provider.

24. "Wreless provider" neans a wireless infrastructure provider or a
wireless services provider.

25. "Wreless services" neans any services, whether at a fixed
|l ocation or nobile, provided using wireless facilities.

26. "Wreless services provider" nmeans any person or entity that
provides wireless services.

27. "Wreless support structure" neans a freestanding structure, such
as a nonopole; tower, either guyed or self-supporting; billboard; or,
other existing or proposed structure designed to support or capable of
supporting wreless facilities. Such termshall not include a utility
pole.

8§ 301. Use of right of way. 1. Applicability. This section shall only
apply to the activities of a wireless provider within the right of way.

2. Exclusive use prohibited. A nunicipal corporation nmay not enter
into an exclusive arrangenent with any person for use of the right of
way for the construction, operation. marketing, or nmintenance of wre-
less facilities or wireless support structures or the collocation of
small wireless facilities or micro wireless facilities.
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3. Rght of way rates and fees. A municipal corporation nay only
charge a wireless provider a rate or fee for the use of the right of way
with respect to the construction, installation, npunting, naintenance,
nodi fication, operation., or replacenent of a wireless facility or wire-
|l ess support structure in the right of way, including collocation in
such right of way, if the nunicipal corporation charges other conmmuni -
cations service providers or publicly, cooperatively, or municipally
owned utilities for the use of the right of way. If a nunicipal corpo-
ration is authorized by applicable law to charge a rate or fee to those
persons or entities, and does so, any such rate or fee for a wreless
provider nust be: (i) linmted to no nore than the direct and actual cost
of managing the right of way; and (ii) conpetitively neutral with regard
to other users of the right of way, including investor, nunicipal corpo-
ration, or cooperatively owned entities. No rate or fee may: (i) result
in a double recovery where existing rates, fees, or taxes already
recover the direct and actual costs of managing the rights of way; (ii)
be in the formof a franchise or other fee based on revenue or custoner
counts; (iii) be unreasonable or discrimnatory; (iv) violate any appli -
cable law, or (v) exceed an annual anmount equal to twenty dollars tines
the nunber of utility poles or wireless support structures in the nunic-
ipal corporation's geographic jurisdiction on which the wireless provid-
er has collocated a small wireless facility antenna. Notwi thstanding the
foregoing, in recognition of the public benefits of the deploynent of
wireless services, a nmunicipal corporation is pernmtted, on a nondiscri-
mnatory basis, to refrain fromcharging any rate or fee to a wirel ess
provider for the use of the right of way.

4, Rate or fee adjustnent. Should a nunicipal corporation have an
existing rate or fee to construct, install, nount, nmaintain, nodify,
operate, or replace a wireless facility or wireless support structure in
the RON including collocation in such RON controlled by the nunicipa
corporation and such rate or fee does not conply with the requirenents
in subdivision three of this section, not later than six nonths follow
ing the effective date of this article, the nunicipal corporation shal
inplenent a revised rate or fee to ensure conpliance with such subdivi -
sion three for all affected persons.

5, Right of access. Subject to the provisions of this section and
approval of an application, if required. a wireless provider shall have
the right, as a permitted use not subject to zoning review or approval,
but subject to the issuance of a permt by the nunicipal corporation as
provi ded in this article, to collocate wreless facilities and
construct, nodify, maintain, and operate utility poles, wreless support
structures, conduit, cable, and related appurtenances and facilities
along, across, upon, and under the ROWN Such structures and facilities
shall be so constructed and naintained as not to obstruct or hinder the
usual travel or public safety on such RONor obstruct the |legal use of
such ROWDby other utilities. Each new or nodified utility pole and wre-
| ess support structure installed in the RONshall not exceed the greater
of (i) ten feet in height above the tallest existing utility pole in
place as of the effective date of this article located within five
hundred feet of the new pole in the sanme RON or (ii) fifty feet above
ground level. Newwireless facilities in the RONmay not extend (i) nore
than ten feet above an existing utility pole or wireless support struc-
ture in place as of the effective date of this article; or (ii) above
the height pernmtted for a newutility pole or wireless support struc-
ture under this section. Notw thstanding the foregoing:
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a. Subject to this article, a wireless provider shall have the right
to construct, nmodify and maintain a wutility pole, wireless support
structure, or wireless facility that exceeds these size limts along.
across, upon and under the ROW subject to review in accordance with
applicable nmunicipal zoning requlations; and

b. Applicants shall conply wth nondiscrimnatory undergrounding
requirenents after obtaining prior zoning approval in areas zoned for
single famly residential use, provided that such requirenents shall not
prohibit the replacenent of existing structures or result in an effec-
tive prohibition of services. In all other zoning districts, prior
zoni ng approval shall not be required for undergrounding new infrastruc-
ture associated with small wireless facilities.

6. No discrimnation. The nmunicipal corporation, in the exercise of
its admnistration and reqgulation related to the managenent of the ROW
nust be conpetitively neutral wth regard to other users of the ROW
including that ternms may not be unreasonable or discrimnatory and nay
not violate any applicable |aw

7. Danage and repair. The nunicipal corporation nmay require a w rel ess
provider to repair all danmage to the RONdirectly caused by the activ-
ities of the wireless provider, while occupying., installing. repairing
or mamintaining wreless facilities, wreless support structures, or
utility poles in the RONand to return the RONto its functional equiv-
alence before the danage pursuant to the conpetitively neutral, reason-
able requirenents and specifications of the nunicipal corporation. |If
the wireless provider fails to make the repairs reasonably required by
the nmunicipal corporation within a reasonable tine after witten notice,
the municipal corporation may effect those repairs and charge the appli-
cable party the reasonable, docunented actual cost of such repairs.

8 302. Collocation of small wireless facilities and mcro wreless
facilities. 1. Applicability. The provisions of this section shall apply
to activities of a wireless provider within or outside of the right of
way.

2. Except as expressly provided in this article, no rmunicipal corpo-
ration may reqgulate, prohibit or charge for the collocation of
small/micro wireless facilities.

3. Small wireless facilities and mcro wireless facilities shall be
classified as permtted uses and not subject to zoning review or
approval if they are collocated: (i) in the right of way in any zoning
district; or (ii) outside the right of way in property not zoned excl u-
sively for single famly residential use.

4. A municipal corporation may require an applicant to obtain one or
nore permts to collocate a small wreless facility, provided such
pernmits are of general applicability and do not apply exclusively to
wireless facilities. A nmunicipal corporation shall receive applications
for, process, and issue such permts subject to the following require-
nents: (i) no nunicipal corporation may, directly or indirectly, require
an applicant to performservices unrelated to the collocation for which
approval is sought. such as in-kind contributions to the nunicipa
corporation, including reserving fiber, conduit, or pole space for the
nmuni ci pal corporation; (ii) no applicant shall be required to provide
nore infornation to obtain a permt than conmuni cations service provid-
ers that are not wireless providers; (iii) within ten days of receiving
an _application., a nmunicipal corporation shall determne and notify the
applicant whether the application is conplete. If an application is
inconplete, the nunicipal corporation shall specifically identify what
information is mssing; (iv) an application shall be processed on a
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nondi scrimnatory basis and shall be deened approved if the municipa
corporation fails to otherwi se approve or deny the application wthin

sixty days of receipt; and (v) a municipal corporation shall approve an
application unless it does not neet the requirenents of this article.
The nmunicipal corporation shall docunent the basis for any denial
including the specific code provisions on which the denial was based,
and send the docunentation to the applicant on or before the day the
muni ci pal corporation denies the application. The applicant may cure the
deficiencies identified by the municipal corporation and resubmt the
application within thirty days of the denial wthout paying an addi-
tional application fee. The nunicipal corporation shall approve or deny
the revised application within thirty days. Any subsequent review shal
be limted to the deficiencies cited in the denial; (vi) an applicant
seeking to collocate snmall wireless facilities within the jurisdiction
of a single nmunicipal corporation shall be allowed, at the applicant's
discretion, to file a consolidated application and receive a single
permt for the collocation of nmultiple small wireless facilities; (vii)
collocation for which a permt has been granted shall comence within
one year of approval and shall be pursued to conpletion; and (viii) no
nuni ci pal corporation may institute, either expressly or de facto, a
noratorium on: a. filing, receiving, or processing applications; or b
issuing pernts or other approvals, if any, for the collocation of snnl
wireless facilities.

5. Application fees shall be subject to the following requirenents:
(i) a nunicipal corporation may charge an application fee only if such
fee is required for simlar types of commercial developnent within the
muni ci pal _corporation's jurisdiction; (ii) a nmunicipal corporation shal
only charge a fee for the actual, direct, and reasonable costs incurred
by the municipal corporation relating to the granting or processing of
an _application. Such fees shall be reasonably related in tine to the
incurring of such costs. Where such costs are already recovered by
existing fees, rates, or taxes paid by a wireless provider, no applica-
tion fee shall be assessed to recover such costs; (iii) a fee may not
include: a. travel expenses incurred by a third party inits review of
an application; or b. direct paynent or reinbursenent of third party
rates or fees charged on a contingency basis or a result-based arrange-
nent; (iv) in any controversy concerning the appropriateness of a fee,
the nunicipal corporation shall have the burden of proving that the fee

is reasonably related to the actual., direct, and reasonable costs
incurred by the nmunicipal corporation; (v) total application fees, where
permtted, shall not exceed the lesser of the anpunt charged by the

nuni ci pal corporation for: a. a building pernit for any sinmilar comrer-
cial construction, activity, or land use devel opnent; or b. one hundred
dollars each for up to five small wireless facilities addressed in an
application and fifty dollars for each additional snmall wireless facili-
ty addressed in the application.

6. No municipal corporation shall require an application for: (i)
routine maintenance; (ii) the replacenent of wreless facilities wth
wreless facilities that are substantially simlar or the same size or
smaller; or (iii) the installation, placenent, naintenance, operation or
replacenent of mcro wireless facilities that are strung on cables
between existing wutility poles, in conpliance with the national elec-
trical safety code. A municipal corporation may require a pernmt to work
within the right of way for such activities, if applicable. Any such
permts shall be subject to the requirenents of this section
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303. Access to municipal corporation structures. 1. Collocation of
small wireless facilities on or adjacent to nunicipal corporation poles
and utility poles for designated services. (i) Exclusive arrangenents
prohibited. A person owning or controlling nmunicipal poles or utility
poles for designated services nay not enter into an exclusive arrange-
nent with any person for the right to attach to or adjacent to such

poles.
(ii) Rates. a. The rates and fees for collocations on or adjacent to

muni ci pal corporation poles or utility poles for designated services
shall be nondiscrimnatory regardless of the services provided by the
collocating person; b. the rate to collocate on or adjacent to utility
poles for designated services may not exceed the annual recurring rate
that would be permitted under rules adopted by the FCC under 47 U S.C §
224(e) if the rates were requlated by the FCC or twenty dollars per year
per wooden utility pole or two hundred dollars per year per netal,
concrete, or fiberglass utility pole, whichever is less; c. the rate to
collocate on nunicipal corporation poles shall recover the actual
direct, and reasonable costs related to the applicant's application for
and use of space on the nmunicipal corporation pole; d. the total annua
rate for collocations and any activities related to such collocations
shall not exceed the lesser of actual., direct, and reasonable costs
related to the collocation on or adjacent to the pole or twenty dollars
per year per wooden utility pole or two hundred dollars per vyear per
netal, concrete, or fiberglass utility pole, whichever is less; e. in
any controversy concerning the appropriateness of a rate for a nunici pal
corporation's pole, the nmunicipal corporation shall have the burden of
proving that the rates are reasonably related to the actual, direct, and
reasonable costs incurred for use of space on the pole for such period
f. should a nunicipal corporation, nunicipally-owed or operated-per-
son, public wutility district, or cooperative have an existing pole
attachnment rate, fee, or other term that does not conply wth the
requirenents of this section, the nmunicipal corporation., nunicipally-
owned or operated person, public utility district, or cooperative shall
not later than six nonths following the effective date of this article,
reformsuch rate, fee, or termin conpliance with this subdivision.

(iii) Rates, fees, and terns to be offered. Persons owning or control-
ling municipal corporation poles and wutility poles for designated
services shall offer rates, fees., and other terns that conply wth the
provision set forth in this section within the later of six nonths of
the effective date of this article or three nonths after receiving a
request to collocate its first snall wireless facility on a nunici pal
corporation pole or a utility pole for desighated services owned or
controlled by a nunicipal corporation.

2. Collocation on or adjacent to nunicipal corporation wreless
support structures and utility poles outside the right of way. A nunici-
pal corporation shall authorize the collocation of snall wireless facil-
ities and micro wireless facilities on or adjacent to wreless support
structures and utility poles owned or controlled by a nunicipal corpo-
ration that are not located within the right of way to the sane extent
the nmunicipal corporation pernits access to such structures for other
commercial projects or uses. Such collocations shall be subject to
reasonable and nondiscrimnatory rates, fees, and terns as provided in
an _agreenent between the nunicipal corporation and the wireless provid-
er.

8 304. local authority. Subject to the provisions of this article and

applicable federal law, a municipal corporation nmay continue to exercise
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zoning, land use, planning and permtting authority withinits territo-
rial boundaries, including wth respect to wireless support structure
and utility poles; except that no nmunicipal corporation shall have or
exercise any jurisdiction or authority over the design. engineering,
construction, installation, or operation of any snmall wireless facility
or mcrowreless facility located in an interior structure or upon the
site of any canpus., stadium or athletic facility not otherw se owned or
controlled by the municipal corporation, other than to conply wth
applicable codes. Nothing in this article authorizes the state or any
political subdivision, including a nunicipal corporation, to require
wireless facility deploynent or to regulate wireless services.

8 305. Dispute resolution. Courts of conpetent jurisdiction shall have
jurisdiction to determne all disputes arising under this article.

&8 306. Indemification. No nunicipal corporation shall require a
wireless provider to indemify and hold the nunicipal corporation and
its officers and enpl oyees harm ess against any clains, |lawsuits, judg-
nents, costs, liens, |osses, expenses or fees, except when a court of
conpetent jurisdiction has found that the negligence of the wireless
provider while installing, repairing or maintaining caused the harmt hat
created such clains, lawsuits, judgnents, costs, liens, | osses,
expenses, or fees or to require a wireless provider to obtain insurance
nam ng the nunicipal corporation or its officers and enployees an addi -
tional insured against any of the foregoing.

8§ 2. This act shall take effect on the thirtieth day after it shal
have becone a | aw.




