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STATE OF NEW YORK

341

2023- 2024 Regul ar Sessi ons

| N SENATE

(Prefil ed)
January 4, 2023

I ntroduced by Sen. GOUNARDES -- read twi ce and ordered printed, and when
printed to be conmitted to the Conmittee on Hi gher Education

AN ACT to anend the education |law, the state finance |law, the civi
practice law and rules and the tax law, in relation to establishing
the New York state pre-paid tuition plan

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. The education |aw is anmended by adding a new section 355-f
to read as foll ows:

8§ 355-f. "New York state pre-paid tuition plan". 1. Definitions. For
the purposes of this section, the following terns shall have the foll ow
ing neani ngs:

a. "Account" or "pre-paid tuition account” shall nmean an individua
pre-paid tuition account established in accordance with the provisions
of this section.

b. "Account owner" shall nean a person who enters into a pre-paid
tuition agreenent pursuant to the provisions of this article, including
a person who enters into such an agreenent as a fiduciary or agent on
behalf of a trust, estate, partnership, association, conpany or corpo-
ration. The account owner may also be the designated beneficiary of the
account .

c. "City university" shall nmean the city university of New York

d. "Conptroller" shall nean the state conptroller.

e. "Designated beneficiary" shall nean, with respect to an account or
accounts, the individual designated as the individual whose tuition
expenses are expected to be paid fromthe account or accounts.

f. "Eligible educational institution" shall nean any institution of
hi gher education defined as an eligible educational institution in
section 529(e)(5) of the Internal Revenue Code of 1986, as anended.

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
[-] is oldlawto be omtted.
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g. "Financial organization" shall mean an organi zation authorized to
do business in the state and (i) which is an authorized fiduciary to act

as a trustee pursuant to the provisions of an act of congress entitled
"Enpl oyee Retirenent I nconme Security Act of 1974" as such provisions may
be anmended fromtine to tine, or an insurance conpany; and (ii) (A) is
licensed or chartered by the departnent of financial services, (B) is
chartered by an agency of the federal governnment, (C) is subject to the
jurisdiction and regulation of the securities and exchange conm ssion of
the federal governnent, or (D) is any other entity otherwi se authorized
to act in this state as a trustee pursuant to the provisions of an act
of congress entitled "Enployee Retirenent I ncone Security Act of 1974"
as such provisions nmay be anended fromtine to tine.

h. "Menber of famly" shall nean a famly nenber as defined in section
529 of the Internal Revenue Code of 1986, as anended.

i. "Nonqualified withdrawal" shall nmean a withdrawal from an account,
but shall not nean:

(i) a qualified withdrawal; (ii) a withdrawal made as the result of
the death or disability of the designated beneficiary of an account; or
(iii) a withdrawal nmade on the account of a schol arship.

j. "Plan" shall mean the New York state pre-paid tuition plan estab-
lished pursuant to this section.

k. "Plan nmanager" shall nean a financial organization selected by the
conptroller to act as a depository and manager of the plan.

. "Qualified withdrawal" shall nmean a withdrawal froman account to
pay the qualified tuition expenses of the designated beneficiary.

m "State university" shall nean the state university of New York

n. "Tuition" shall nean any nmandatory charges inposed by an eligible
educational institution for attendance for an acadenic year as a condi -
tion of enrollnent. Such termshall not include | aboratory fees., room
and board., or other sinmlar fees and charges.

0. "Tuition savings agreenent” shall nean an agreenent between the
conptroller or a financial organization and an account owner.

2. Powers and duties of the conptroller. The conptroller shall adm n-
ister the plan and shall develop and inplenent prograns for the pre-pay-
nent of undergraduate tuition, at a fixed, guaranteed level for applica-
tion at any two-year or four-year eligible educational institution as
defined in section 529 of the Internal Revenue Code of 1986, as anended
or other applicable federal law In addition, the conptroller shall have
the power and duty to:

a. develop and inplenent the plan in a manner consistent with the
provisions of this section through rules and regulations established in
accordance with the state adnm nistrative procedure act;

b. neke arrangenents wth the state university, city university and
any eligible educational institution located within the state which
chooses to participate, to fulfill obligations under pre-paid tuition
contracts for two-year or four-year degree prograns, including. but not
limted to, paynent fromthe plan of the then actual in-state underqgrad-
uate tuition cost on behalf of a qualified beneficiary of a pre-paid
tuition contract to the institution in which such beneficiary is admt-
ted and enrolled, and application of such benefits towards graduate-lev-
el tuition and towards tuition costs at such eligible educational insti-
tutions, as that term is defined in 26 US.C § 529 or any other
applicable section of the Internal Revenue Code of 1986, as anended, as
determned by the conptroller in his or her sole discretion. Such
arrangenents nust include plans that allow an account owner to enter
into contracts in which he or she can purchase tuition in installnents




O©Coo~NoOO~wWNE

S. 341 3

equal to the cost of senesters as a full tinme student, but can also
include plans that would allow for the pre-paynent of tuition for
tuition credit hours;

c. engage the services of consultants on a contract basis for render-
ing professional and technical assistance and advice;

d. seek rulings and other guidance fromthe United States departnent
of Treasury and the Internal Revenue Service relating to the program

e. make changes to the plan required for the participants to obtain
the federal incone tax benefits or treatnent provided by section 529 of
the lInternal Revenue Code of 1986, as anended, or any sinilar successor
| egi slation;

f. charge, inpose and collect adnmnistrative fees and service charges
in connection wth any agreenent, contract or transaction relating to
the pl an;

g. develop marketing plans and pronotion nmateri al

h. establish the nethods by which the funds held in such accounts be
di sbur sed;

i. establish the nethod by which funds shall be allocated to pay for
adninistrative costs; and

j. do all things necessary and proper to carry out the purposes of
this section.

3. Plan requirenents. Every pre-paid tuition account shall conply with
the provisions of this section.

a. A pre-paid tuition account may be opened by any person who desires
to enter into a contract for pre-paynent of tuition expenses at an
institution of the state university, the city university or any partic-
ipating eligible educational institution. An account owner nmay designate
anot her person as successor owner of the account in the event of the
death of the original account owner. Such person who opens an account or
any successor owner shall be considered the account owner.

b. An application for such account shall be in the formprescribed by
the conptroller and contain the foll ow ng:

(i) the nane, address and social security number or enployer identifi-
cation nunber of the account owner;

(ii) the designation of a designated beneficiary;

(iii) the nane, address and social security nunber of the designated
beneficiary; and

(iv) such other infornation as the conptroller may require.

c. The conptroller may establish a nomnal fee for such application.

d. Any person, including the account owner, may nake contributions to
an account after the account is opened.

e. Contributions to accounts nmay be nmade only in cash.

f. Four years nust elapse between the establishnent of a pre-paid
tuition account and the tine the first qualified withdrawal is nade for
the paynent of tuition expenses.

g. An account owner may withdraw all or part of the balance from an
account on sixty days notice or such shorter period as may be authorized
under rules governing the plan. Such rules shall include provisions that
will generally enable the determination as to whether a withdrawal is a
nonqualified withdrawal or a qualified withdrawal.

h. An account owner nmy change the designated beneficiary of an
account to an individual who is a nenber of the famly of the prior
designated beneficiary in accordance with procedures established by the
conptroller.

i. An account owner may transfer all or a portion of an account to

another famly tuition account, the subsequent designated beneficiary of
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which is a nenber of the famly as defined in section 529 of the Inter-
nal Revenue Code of 1986, as anended.

j. The plan shall provide separate accounting for each desi gnated
beneficiary.
k. No account owner or designated beneficiary of any account shall be

permtted to direct the investnent of any contributions to an account or
the earnings thereon.

. Neither an account owner nor a designated beneficiary shall use an
interest in an account as security for a loan. Any pledge of an interest
in an account shall be of no force and effect.

m (i) If there is any distribution froman account to any individua
or for the benefit of any individual during a calendar year, such
distribution shall be reported to the Internal Revenue Service and the
account owner, the designated beneficiary or the distributee to the
extent required by federal |aw or regulation.

(ii) Statements shall be provided to each account owner at |east once
each vyear within sixty days after the end of the twelve nonth period to
which they relate. The statenent shall identify the contributions nade
during a preceding twelve nonth period, the total contributions nade to
the account through the end of the period, the value of the account at
the end of such period, distributions made during such period and any
other information that the conptroller shall require to be reported to
the account owner.

(iii) Statenments and information relating to accounts shall be
prepared and filed to the extent required by federal and state tax |aw

n. (i) A local governnent or organization described in section
501(c)(3) of the Internal Revenue Code of 1986, as anended, may open and
becone the account owner of an account to fund schol arships for persons
whose identity will be determ ned upon di sbursenent.

(ii) In the case of any account opened pursuant to paragraph a of this
subdi vision the requirenent set forth in this subdivision that a desig-
nated beneficiary be designated when an account is opened shall not
apply and each individual who receives an interest in such account as a
schol arship shall be treated as a designated beneficiary with respect to
such interest.

0. An annual fee may be inposed upon the account owner for the mainte-
nance of the account.

p. The plan shall disclose the following information in witing to
each account owner and prospective account owner of a pre-paid tuition
account :

(i) the terns and conditions for purchasing a pre-paid tuition
account ;

(ii) any restrictions on the substitution of beneficiaries:;

(iii) the person or entity entitled to termnate the tuition pre-pay-
nent agreenent ;

(iv) the period of tine during which a beneficiary may receive bene-
fits under the tuition pre-paynment agreenent;

(v) the terns and conditions under which noney nmay be wholly or
partially withdrawn from the plan, including, but not limted to, any
reasonabl e charges and fees that may be i nposed for w thdrawal

(vi) the probable tax consequences associated with contributions to
and distributions fromaccounts; and

(vii) all other rights and obligations pursuant to pre-paid tuition
agreenents, and any other terns., conditions and provisions deened neces-
sary and appropriate by the conptroller pursuant to this subdivision.
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g. Pre-paid tuition savings agreenents shall be subject to section
fourteen-c of the banking law and the "truth-in-savings" regulations

pronul gat ed t her eunder.
r. Nothing inthis article or in any pre-paid tuition savings agree-
nent entered into pursuant to this article shall be construed as a guar-

antee by the state or any college that a beneficiary will be adnitted to
a college or university, or, upon adnm ssion to a college will be permt-
ted to continue to attend or will receive a degree from a college or
university.

4. State gquarantee. a. Nothing in this section shall establish or be
deened to establish any obligation of the state, the conptroller or any
agency or instrunentality of the state to guarantee any benefits to any
account owner or designated beneficiary.

b. Notwi thstanding the provisions of subdivision one of this section
in order to ensure that the plan is able to neet its obligations, the
governor shall include in the budget submtted pursuant to section twen-
ty-two of the state finance law, an appropriation sufficient for the
purpose of ensuring that the plan can neet its obligations. Any sums
appropriated for such purpose shall be transferred to the plan. Al
anpunts paid into the plan pursuant to this subdivision shall constitute
and be accounted for as advances by the state to the plan and, subject
to the rights of the plan's contract holders, shall be repaid to the
state wthout interest fromavailable operating revenue of the plan in
excess of amounts required for the paynent of the obligations of the
plan. As used in this section, "obligations of the plan" neans anpunts
required for the paynent of contract benefits or other obligations of
the plan, the rmaintenance of the plan, and operating expenses for the
current fiscal year.

8§ 2. The state finance |law is anmended by adding a new section 78-c to
read as follows:

8 78-c. New York state pre-paid tuition plan fund. 1. There is hereby
established in the sole custody of the state conptroller a special fund
to be known as the New York state pre-paid tuition plan fund. Al
paynments from such fund shall be made in accordance with section three
hundred fifty-five-f of the education | aw

2. (a) The conptroller shall invest the assets of the fund in invest-
nents authorized by article four-A of the retirenent and social security
| aw, provided however., that:

(i) the provisions of paragraph (a) of subdivision two of section one
hundred seventy-seven of the retirenent and social security |aw shal
not apply except for subparagraph ii of such aragraph; and i
notwithstanding the provisions of subdivision seven of section one
hundred seventy-seven of the retirenent and social security law or any
other law to the contrary, the assets of the fund may be invested in any
funding agreenent issued in accordance with section three thousand two
hundred twenty-two of the insurance law by a donestic life insurance
conpany or a foreign life insurance conpany doing business in this
state, subject to the follow ng

1) such a funding agreenent ma rovide for a guaranteed mninumrate
of return;

(2) such a funding agreenent may be allocated as either a separate
account or a general account of the issuer, as the conptroller nay
deci de;

(3) total investnments of the fund pursuant to this paragraph in any
funding agreenents issued by a single life insurance conpany which are
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allocated as a general account of the issuer shall not, in the aggre-
gate, exceed three hundred fifty mllion dollars; and

(4) no assets of the fund shall be invested in any such funding agree-
nent unless, at the tinme of such investnent., the general obligations or
financial strength of the issuer have received either the highest or
second highest rating by two nationally recogni zed rating services or by
one nationally recognized rating service in the event that only one such
service rates such obligations.

(b) Fund assets shall be kept separate and shall not be conm ngl ed
with other assets. The conptroller may enter into contracts to provide
for investnent advice and nanagenent, custodial services and other
prof essional services for the adnministration and investnent of the plan
Adm nistrative fees, costs and expenses., including investnent fees and
expenses, shall be paid fromthe assets of the fund

3. The conptroller shall provide for the adnmnistration of the trust
fund, including mintaining participant records and accounts, and
providing annual audited reports. The conptroller may enter into
contracts to provide administrative services and reporting.

8 3. Section 5205 of the civil practice law and rules is anended by
addi ng a new subdivision (gq) to read as foll ows:

(q) Exenption for New York state pre-paid tuition plan nonies. Monies
in an account created pursuant to section three hundred fifty-five-f of
the education |aw are exenpt fromapplication to the satisfaction of a
noney judgnent as foll ows:

1. one hundred percent of nonies in an account in connection with a
pre-paid tuition plan established pursuant to such article is exenpt;
and

2. one hundred percent of nonies in an account is exenpt where the
judgnent debtor is the account owner or designated beneficiary of such
account .

For the purposes of this subdivision, the terns "account owner" and
"desi gnat ed beneficiary" shall have the neanings ascribed to them in
article fourteen-A of the education | aw.

8§ 4. Paragraph 34 of subsection (b) of section 612 of the tax |law, as
anended by chapter 535 of the |Iaws of 2000, subparagraph (B) as anended
by chapter 593 of the laws of 2003, is anmended to read as follows:

(34) (A) Excess distributions received during the taxable year by a
distributee of a family tuition account established under the New York
state college choice tuition savings program provided for under article
fourteen-A of the education law, or of a pre-paid tuition account estab-
| ished pursuant to section three hundred fifty-five-f of the education
law, to the extent such excess distributions are deened attributable to
deducti bl e contri butions under paragraph thirty-two of subsection (c) of
this section.

(B) (i) The term "excess distributions" nmeans distributions which are
not

(1) qualified withdrawals w thin the neaning of subdivision nine of
section six hundred ninety-five-b or paragraph | of subdivision one of
section three hundred fifty-five-f of the education |aw,

(I'')y withdrawals made as a result of the death or disability of the
desi gnated beneficiary within the neaning of subdivision ten of section
six hundred ninety-five-b or paragraph i of subdivision one of section
three hundred fifty-five-f of such law, or

(1'11) transfers described in paragraph b of subdivision six of section
si x hundred ninety-five-e of such | aw




OCoO~NOUIRWN P

S. 341 7

(ii) Excess distributions shall be deened attributable to deductible
contributions to the extent the anount of any such excess distribution,
when added to all previous excess distributions from the account,
exceeds the aggregate of all nondeductible contributions to the account.

8 5. Paragraphs 32 and 33 of subsection (c) of section 612 of the tax
| aw, paragraph 32 as anmended by chapter 81 of the |aws of 2008 and para-
graph 33 as added by chapter 546 of the laws of 1997, are anended to
read as foll ows:

(32) Contributions nade during the taxable year by an account owner to
one or nore famly tuition accounts established under the New York state
coll ege choice tuition savings program provided for under article four-
teen-A_or to a pre-paid tuition account pursuant to section three
hundred fifty-five-f of the education law, to the extent not deductible
or eligible for credit for federal incone tax purposes, provided, howev-
er, the exclusion provided for in this paragraph shall not exceed [{f—+e]
ten thousand dollars for an individual or head of household, and for
married couples who file joint tax returns, shall not exceed [+en] twen-
ty thousand dollars; provided, further, that such exclusion shall be
avail able only to the account owner and not to any ot her person.

(33) Distributions froma fanmily tuition account established under the
New York state college choice tuition savings program provided for under
article fourteen-A_or from a pre-paid tuition account pursuant to
section three hundred fifty-five-f of the education law, to the extent
includible in gross incone for federal income tax purposes.

8 6. This act shall take effect imrediately and shall apply to taxable
years commenci ng after Decenber 31, 2023.




