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STATE OF NEW YORK

3212

2023- 2024 Regul ar Sessi ons

| N SENATE

January 30, 2023

Introduced by Sen. CLEARE -- read twice and ordered printed, and when
printed to be conmitted to the Committee on Hi gher Education

AN ACT to anmend the education law, in relation to inplenentation of
sexual harassnment prevention and response policies and procedures by
col l eges and universities

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. The article heading of article 129-B of the education |aw,
as added by chapter 76 of the laws of 2015, is anended to read as
fol | ows:

| MPLEMENTATI ON  BY COLLEGES AND UNI VERSI TI ES OF SEXUAL ASSAULT, DATI NG
VI OLENCE, DOMESTI C VI OLENCE, SEXUAL HARASSMENT AND STALKI NG PREVENTI ON
AND RESPONSE POLI CI ES AND PROCEDURES

8§ 2. Subdivision 11 of section 6439 of the education | aw, as added by
chapter 76 of the Iaws of 2015, is anended to read as foll ows:

11. "Domestic violence", "dating violence", "stalking" "sexua
harassnment" and "sexual assault" shall be defined by each institution in
its code of conduct in a nmanner consistent with applicable federal defi-
nitions.

8 3. Subdivision 1 of section 6442 of the education |aw, as added by
chapter 76 of the | aws of 2015, is anended to read as foll ows:

1. Every institution shall adopt and inplenment the following policy as
part of its code of conduct: "The health and safety of every student at
the {Institution} is of utnost inportance. {lnstitution} recognizes that
students who have been drinking and/or using drugs (whether such use is
voluntary or involuntary) at the time that violence, including but not
limted to domestic violence, dating violence, stalking, sexual harass-
nent or sexual assault occurs nay be hesitant to report such incidents
due to fear of potential consequences for their own conduct.
{Institution} strongly encourages students to report donmestic violence,
dating viol ence, stalking, sexual harassnent or sexual assault to insti-
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tution officials. A bystander acting in good faith or a reporting indi-
vidual acting in good faith that discloses any incident of donestic
vi ol ence, dating violence, stalking, sexual harassnent or sexual assault
to {Institution' s} officials or law enforcenment will not be subject to
{Institution's} code of conduct action for violations of alcohol and/or
drug use policies occurring at or near the tine of the conm ssion of the
donestic violence, dating violence, stalking, sexual harassnent or sexu-
al assault."

8 4. Subdivision 2 of section 6443 of the education |aw, as added by
chapter 76 of the | aws of 2015, is anended to read as foll ows:

2. Have disclosures of donestic violence, dating violence, stalking,
sexual harassnent and sexual assault treated seriously;

8§ 5. Paragraph f of subdivision 1 and paragraphs b and c of subdivi-
sion 5 of section 6444 of the educational |aw, as added by chapter 76 of
the | aws of 2015, are amended to read as foll ows:

f. File a report of sexual assault, donestic violence, dating
vi ol ence, sexual harassnent and/or stalking and the right to consult the
Title [IX Coordinator and other appropriate institution representatives
for informati on and assi stance. Reports shall be investigated in accord-
ance with institution policy and a reporting individual's identity shal
remain private at all times if said reporting individual wi shes to nain-
tain privacy;

b. The right to a process in all student judicial or conduct cases,
where a student is accused of sexual assault, domestic violence, dating
vi ol ence, stal king, sexual harassnent or sexual activity that may other-
wi se violate the institution's code of conduct, that includes, at a
mninmum (i) notice to a respondent describing the date, tine, |ocation
and factual allegations concerning the violation, a reference to the
specific code of conduct provisions alleged to have been viol ated, and
possi bl e sanctions; (ii) an opportunity to offer evidence during an
i nvestigation, and to present evidence and testinony at a hearing, where
appropriate, and have access to a full and fair record of any such hear-
ing, which shall be preserved and maintained for at |east five years
fromsuch a hearing and may include a transcript, recording or other
appropriate record; and (iii) access to at |least one |evel of appeal of
a determnation before a panel, which may include one or nore students,
that is fair and inpartial and does not include individuals with a
conflict of interest. In order to effectuate an appeal, a respondent and
reporting individual in such cases shall receive witten notice of the
findings of fact, the decision and the sanction, if any, as well as the
rationale for the decision and sanction. |In such cases, any rights
provided to a reporting individual nust be simlarly provided to a
respondent and any rights provided to a respondent nust be sinilarly
provided to a reporting individual.

c. Throughout proceedings involving such an accusation of sexua
assault, domestic violence, dating violence, stalking, sexual harassnent
or sexual activity that may otherwi se violate the institution's code of
conduct, the right:

i. For the respondent, accused, and reporting individual to be accom
pani ed by an advi sor of choice who may assist and advise a reporting
i ndi vidual, accused, or respondent throughout the judicial or conduct
process including during all neetings and hearings related to such proc-
ess. Rules for participation of such advisor shall be established in the
code of conduct.

ii. To a pronpt response to any conplaint and to have the conplaint
investigated and adjudicated in an inpartial, tinmely, and thorough
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manner by individuals who receive annual training in conducting investi-
gations of sexual violence, the effects of trauma, inpartiality, the
rights of the respondent, including the right to a presunption that the
respondent is "not responsible” wuntil a finding of responsibility is
made pursuant to the provisions of this article and the institution's
policies and procedures, and other issues including, but not limted to
donestic violence, dating violence, stalking, sexual harassnent or sexu-
al assault.

iii. To an investigation and process that 1is fair, inpartial and
provi des a neani ngful opportunity to be heard, and that is not conducted
by individuals with a conflict of interest.

iv. To have the institution's judicial or conduct process run concur-
rently with a crimnal justice investigation and proceedi ng, except for
temporary delays as requested by external municipal entities while | aw
enforcenent gathers evidence. Tenporary delays should not |ast nore than
ten days except when | aw enforcenent specifically requests and justifies
a | onger del ay.

v. To review and present available evidence in the case file, or
otherwise in the possession or control of the institution, and rel evant
to the conduct case, consistent with institution policies and proce-
dures.

vi. To exclude their own prior sexual history with persons other than
the other party in the judicial or conduct process or their own nmental
health diagnosis and/or treatnent fromadnmittance in the institution
disciplinary stage that determnes responsibility. Past findings of
domestic violence, dating violence, stalking, sexual harassment or sexu-
al assault nay be admi ssible in the disciplinary stage that detern nes
sancti on.

vii. To receive witten or electronic notice, provided in advance
pursuant to the college or university policy and reasonabl e under the
circumstances, of any neeting they are required to or are eligible to
attend, of the specific rule, rules or Ilaws alleged to have been
violated and in what manner, and the sanction or sanctions that my be
i nposed on the respondent based wupon the outcone of the judicial or
conduct process, at which tinme the designated hearing or investigatory
of ficer or panel shall provide a witten statenent detailing the factua
findings supporting the determi nation and the rationale for the sanction
i mposed.

viii. To make an inpact statenment during the point of the proceeding
where the decision nmaker is deliberating on appropriate sanctions.

i Xx. To simultaneous (anpbng the parties) witten or electronic notifi-
cation of the outcone of a judicial or conduct process, including the
sanction or sanctions.

X. To be infornmed of the sanction or sanctions that nay be inmposed on
t he respondent based upon the outcone of the judicial or conduct process
and the rationale for the actual sanction inposed.

xi. To choose whether to disclose or discuss the outcome of a conduct
or judicial process.

Xii. To have all information obtained during the course of the conduct
or judicial process be protected frompublic release until the appeals
panel nmakes a final determination unless otherw se required by |aw

8 6. Paragraphs c and e of subdivision 2 of section 6445 of the educa-
tion law, as added by chapter 76 of the laws of 2015, are anended to
read as foll ows:
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c. how and where to report donestic violence, dating violence, stalk-
ing, sexual harassnment or sexual assault as a victim survivor or
Wi t ness;

e. the prevalence of victimzation and perpetration of donmestic
vi ol ence, dating violence, stalking, sexual harassnent or sexual assault
on and off canpus during a set tinme period

8§ 7. Paragraphs a, b, d and g of subdivision 1 and subdivision 2 of
section 6446 of the education |law, as added by chapter 76 of the | aws of
2015, are anended to read as foll ows:

a. Information regarding privileged and confidential resources they
may contact regarding donestic violence, dating violence, stalking,
sexual harassnment or sexual assault;

b. Informati on about counsel ors and advocates they nmay contact regard-
ing domestic violence, dating violence, stalking, sexual harassnent or
sexual assault;

d. Information about how the institution shall weigh a request for
confidentiality and respond to such a request. Such information shall,
at a minimum include that if a reporting individual discloses an inci-
dent to an institution enployee who is responsible for responding to or
reporting domestic violence, dating violence, stalking, sexual harass-
nent or sexual assault but wi shes to maintain confidentiality or does
not consent to the institution's request to initiate an investigation
the Title |X Coordinator must weigh the request against the insti-
tution's obligation to provide a safe, non-discrimnatory environnent
for all nmenbers of its community. The institution shall assist with
academ ¢, housing, transportation, enploynent, and other reasonable and
avai |l abl e accommodati ons regardl ess of reporting choices;

g. Information regarding institutional crinme reporting including, but
not limted to: reports of «certain crinmes occurring in specific
geographic locations that shall be included in the institution's annua
security report pursuant to the Cery Act, 20 US C 1092(f), 1in an
anonym zed manner that identifies neither the specifics of the crine nor
the identity of the reporting individual; that the institution is obli-
gated to issue tinely warnings of crinmes enunerated in the Cery Act
occurring within rel evant geography that represent a serious or continu-
ing threat to students and enployees, except in those circunstances
where issuing such a warning nmay conpronise current |aw enforcenent
efforts or when the warning itself could potentially identify the
reporting individual; that a reporting individual shall not be identi-
fied in atinely warning; that the Fam |y Educational Rights and Privacy
Act, 20 U S C 12329, allows institutions to share information with
parents when i. there is a health or safety enmergency, or ii. when the
student is a dependent on either parent's prior year federal income tax
return; and that generally, the institution shall not share information
about a report of donestic violence, dating violence, stalking, sexual
harassnment or sexual assault with parents without the permission of the
reporting individual.

2. The institution my take proactive steps, such as training or
awar eness efforts, to conbat donestic violence, dating violence, stalk-
ing, sexual harassnment or sexual assault in a general way that does not
identify those who disclose or the information disclosed.

8 8. Subdivision 1, paragraphs b and d of subdivision 2 and subdivi-
sions 4, 5 and 6 of section 6447 of the education |aw, as added by chap-
ter 76 of the | aws of 2015, are anended to read as foll ows:

1. Every institution shall adopt a conprehensive student onboarding
and ongoi ng education canpaign to educate nenbers of the institution's
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community about donestic violence, dating violence, stalking, sexual
har assnent and sexual assault, in conpliance wth applicable federa
laws, including the Cery Act as anended by the Viol ence Agai nst Wnen
Act reauthorization of 2013, 20 U.S.C. 1092(f).

b. Relevant definitions including, but not limted to, the definitions
of sexual assault, donestic violence, dating violence, stalking, sexua
harassnment, confidentiality, privacy, and consent;

d. The role of the Title | X Coordinator, university police or canpus
security, and other relevant offices that address donestic viol ence,
dating violence, stalking, sexual harassnent and sexual assaul t
preventi on and response;

4. Every institution shall use multiple nethods to educate students
about violence prevention and shall share information on donestic
violence, dating violence, stalking, sexual harassnent and sexua
assault prevention with parents of enrolling students.

5. Every institution shall offer to all students general and specific
training in donmestic violence, dating violence, stalking, sexual harass-
nent and sexual assault prevention and shall conduct a canpai gn that
complies with the Violence Agai nst Wnmen Act, 20 U S. C 1092(f), to
educate the student popul ation. They shall, as appropriate, provide or
expand specific training to include groups such as internationa
students, students that are also enployees, |eaders and officers of
regi stered or recogni zed student organizations, and online and distance
education students. They shall also provide specific training to nenbers
of groups that the institution identifies as high-risk popul ati ons.

6. Every institution shall require that each student |eader and offi-
cer of student organizations recognized by or registered with the insti-
tution, as well as those seeking recognition by the institution,
conpl ete training on donmestic violence, dating violence, stalking, sexu-
al harassnment or sexual assault prevention prior to receiving recogni-
tion or registration, and each institution shall require that each
student-athlete conplete training on donestic violence, dating violence,
stal king, sexual harassnment or sexual assault prevention prior to
participating in intercollegiate athletic conpetition.

8 9. The opening paragraph of subdivision 1 of section 6449 of the
education | aw, as added by chapter 76 of the |aws of 2015, is anmended to
read as foll ows:

Institutions shall annually report to the department the follow ng
i nformati on about reports of domestic violence, dating violence, stalk-
i ng, _sexual harassnent and sexual assault:

§ 10. This act shall take effect immediately.




