O©CoO~NOUA~WNE

STATE OF NEW YORK

2278

2023- 2024 Regul ar Sessi ons

| N SENATE

January 19, 2023

Introduced by Sen. CLEARE -- read twice and ordered printed, and when
printed to be conmitted to the Committee on Consuner Protection

AN ACT to anend the general business law, in relation to establishing a
right of action for clainms arising out of coerced debts

The People of the State of New York, represented in Senate and Assem
bly., do enact as follows:

Section 1. The general business law is anmended by adding a new article
29-HHH to read as foll ows:
ARTICLE 29- HHH
ACTI ONS | NvOL VI NG COERCED DEBTS
Section 604-aa. Definitions.
604-bb. Notice of coerced debt.
604-cc. Coerced debt cause of action and affirmative defense.

8 604-aa. Definitions. As used in this article, the following terns
shall have the follow ng neanings:

1. "Action" neans any civil judicial proceeding as defined in section
one hundred five of the civil practice |aw and rul es.

2. "Adequate docunentation of coerced debt" neans docunentation that
identifies a particular debt, or a portion thereof, as coerced debt,
describes the circunstances under which such coerced debt was incurred,
and takes the formof any of the foll ow ng:

(a) a police report;

(b) a federal trade commission identity theft report that identifies a
particular debt, or portion thereof, as a coerced debt;

(c) an order from a court of conpetent jurisdiction setting forth
findings of coerced debt; or

(d) a witten verification, froma qualified third party to whom the
debtor reported the coerced debt, which shall be satisfied by any sworn
or notarized statenent including the required infornmation as well as the
letterhead, address, and telephone nunber of such qualified third
party's enployer or, if self-enployed, of such qualified third party.

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
[-] is oldlawto be omtted.
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3. "Coerced debt", in the context of econom c abuse, neans debt that
was incurred as a result of fraud, duress, intinmdation, threat, force,
coercion, nmanipulation, undue influence, the non-consensual use of the
debtor's personal information, or simlar econonic abuse perpetrated
agai nst a debtor.

4. "Creditor" neans any person., firm corporation or organization to
whom a debt is owed, due, or asserted to be due or owed, or any assignee
for value of said person, firm corporation or organization, including
any debt collection agency or debt collector as defined by section six
hundred of this chapter; provided, however, that "creditor" shall not
include a person to whoma debt is allegedly owed, due, or asserted to
be due or owed., where the person asserting such claimcaused the debt to
arise by engaging in one or nore acts of coercion, as identified in
subdi vision three of this section, against the debtor.

5. "Debt" neans any obligation or alleged obligation of a consuner to
pay noney arising out of a transaction in which the npney, property,
insurance, or services which are the subject of such transaction are
primarily for personal, famly, or household purposes, whether or not
such obligation has been reduced to a judgnent.

6. "Debtor" neans any natural person who owes or who is asserted to
owe a debt.
7. "Econonmic abuse", in the context of intimte relationships or

relationships between famly or household nenbers as defined by section
four hundred fifty-nine-a of the social services law relationships
between victinse of hunan trafficking and traffickers, or relationships
between children, the elderly, or individuals eligible for protective
services under subdivision one of section four hundred seventy-three of
the social services law, and their caregivers, neans behavior that is
coercive, deceptive, manipulative, or that controls, restrains, or
sabotages a person's ability to acquire, use, or nmaintain econonic
resources to which they are entitled, including but not limted to using
coercion, fraud, or manipulation to:

a restrict a person's access to none assets, credit, or financial
information;

(b) unfairly use a person's personal information or personal econonic
resources, including noney, assets, and/or credit, for one's own advan-
tage; or

(c) exert undue influence over a person's financial and econonic
behavior or decisions, including but not limted to forcing default on
joint or other financial obligations, exploiting powers of attorney,
guardi anshi p, or conservatorship, or failing or neglecting to act in the
best interests of a person to whom one has a fiduciary duty.

8. "Personal information" includes, but is not linmted to, an address,
tel ephone or npbile phone nunber., driver registration nunber or non-dri-
ver identification card nunber., social security nunber., enmnil address,
social nmedia profile or screen nane, place of enploynent, enployee iden-
tification nunber, nother's mnmaiden nane, financial services account
nunber or code, savings account nunber or code, checking account nunber
or code, debit or credit card nunber or code, automated teller machine
nunber or code, electronic serial nunber, any personal identification
nunber or password of a debtor, and a debtor's personal docunents,
including, but not Jlimted to, such debtor's driver's license or non-
driver identification card, passport, pernanent resident card, visa,
birth certificate, social security card, and any copies thereof or
information contained therein. "Personal identification nunber or pass-
word", as used in this subdivision, neans any nunber or al phanuneric
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code which may be used alone or in conjunction with any other inforna-
tion to assune the identity of another person or access financial
resources or credit infornmation of another person.

9. "Pleading" neans any conplaint, petition, counterclaim cross-
claim interpleader conplaint, third-party conplaint or any simlar
papers asserting a claimand denand for relief required to be filed with
the court pursuant to rule twenty-one hundred two of the civil practice
law and rules, the rules of the chief admnistrator of the courts. or
any local rule or practice established by the court.

10. "Qualified third party" neans any (a) |law enforcenent officer; (b)
enpl oyee of a court of the state; (c) attorney, physician, psychiatrist,
psychologist, social worker, registered nurse, therapist, or clinica
pr of essi onal counselor licensed to practice in any state; (d) person
enployed by or working on behalf of a governnment or non-profit office,
agency, or service that advises or provides services to persons regard-
ing donestic violence, famly violence, hunman trafficking, or abuse of
children, the elderly, or dependent adults; or (e) nenber of the clergy
of a church or religious society or denomi nation.

8 604-bb. Notice of coerced debt. 1. Upon receipt of the following. a
creditor shall cease collection activities until conpletion of the
revi ew under subdivision three of this section:

(a) adequate docunentation of coerced debt; and

(b) the debtor's sworn or notarized statenent that a particul ar debt
being collected, or portion thereof, is coerced debt.

2. |If a debtor notifies a creditor orally that a particular debt being
collected, or portion thereof, is coerced debt, such creditor shal
notify such debtor, orally or in witing, that such debtor's notifica-
tion shall be in witing. If a debtor notifies a creditor in witing
that a particular debt being collected, or portion thereof, is coerced
debt, but omts informati on under subdivision one of this section., and
if such creditor does not cease such collection activities, such credi-
tor shall provide witten notice to such debtor of the additional infor-
mation that is required

3. (a) Wthin ten business days of receiving the information under
subdivision one of this section, the creditor shall, if such creditor
furni shes adverse infornation about the debtor to a consunmer reporting
agency, notify such consuner reporting agency that the account is
di sput ed.

(b) Wthin thirty business days of receiving the information under
subdivision one of this section, the creditor shall conplete a review
considering all information provided by the debtor and other infornmation
available to such creditor in such creditor's file. In connection wth
such review and comuni cation of the outcone of such review, the credi-
tor shall:

(i) neither directly nor indirectly contact the individual accused of
causing the coerced debt to be incurred;

(ii) use only the contact information the debtor provides with the
informati on under subdivision one of this section when attenpting to
contact such debtor and shall not use any other contact information
even if associated with the account under review, when attenpting to
contact such debtor; and

(iii) not disclose the contact information the debtor provides with
the informati on under subdivision one of this section to any other
person, including. but not limted to, joint account holders, wthout
such debtor's express witten authorization
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c) Wthin five business days of conpleting the review under paragraph
(b) of this subdivision, a creditor who recommences collection activ-
ities based on such review shall notify the debtor in witing of such
creditor's determination and the good faith basis for such determ -
nation, and shall enclose all docunents and information upon which such
creditor bases its determnation therewith. Such witten notice shal
include a notice of the debtor's right to appeal under subdivision four
of this section.

d) Wthin five business days of conpleting the review under paragraph
(b) of this subdivision, a creditor who ceases collection activities
under this section and, based on such review, does not reconmmence such
collection activities, shall

(i) notify the debtor in witing that it is ceasing collection activ-
ities based on such debtor's claimof coerced debt;

(ii) contact any consuner reporting agencies to which it furnishes
informati on about the debtor and the particular debt and instruct such
consuner _reporting agencies to delete such informtion; and

(iii) if the creditor is also a debt collector or debt collection
agency, as defined in section six hundred of this chapter, notify the
original creditor that it has ceased collection activities because the
debt was found to be a coerced debt.

4, A debtor who receives witten notice under paragraph (c) of subdi -
Vi Si on three of this section that the <creditor wll reconmence
collection activities based on such creditor's determ nation under
subdivision three of this section shall have a right to appeal such
determnation within thirty days of the date of mailing of such witten
deternmination. Such appeals process shall be governed by the procedures
under subdi vi sions one through three of this section. Subnitting an
appeal shall not be a condition to bringing an action under section six
hundred four-cc of this article.

5. No inference or presunption that the debt is valid or invalid. or
that the debtor is liable or not liable for such debt. shall arise if
the creditor decides after conpleting the review under subdivision three
of this section to cease or reconmmence the debt collection activities.
The exercise or non-exercise of rights under this section shall not
constitute a waiver of any other right or defense of the debtor or debt
collector.

6. Ceasing collection activities under this section shall not toll the
statute of limtations period on any action to collect the debt.

7. If at any tine any individual or entity., including, but not limted
to the creditor, such creditor's assignor, Or any assignee, reconmences
collection activities on the debt after ceasing collection activities on
such debt based on such creditor's review of such debtor's notice of
coerced debt, such debtor may subnit a subsequent notice of coerced
debt. A subsequent notice of coerced debt submitted under this subdivi-
sion shall be governed by subdivisions one through six of this section.

8. A debtor shall have a cause of action pursuant to section sSix
hundred four-cc of this article against a creditor for any violation of
this section. Such debtor shall be entitled to statutory damages of one
thousand dollars, actual danages., if any, and the costs and attorneys'
fees reasonably incurred in bringing such action. Were a creditor's
nonconpliance with this section is deened willful, a debtor shall be
entitled to punitive damages.

8 604-cc. Coerced debt cause of action and affirmative defense. 1. A
person shall not cause another person to incur a coerced debt. A person
who causes another person to incur a coerced debt in violation of this
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subdi vision shall be civilly liable to the creditor, and/or the debtor
in whose nane such coerced debt was incurred if such debtor has already
paid all or part of such coerced debt. for the anpbunt of such debt. or
portion thereof, deternmined by the court to be a coerced debt, as well
as such creditor's and/or debtor's costs and attorneys' fees reasonably
incurred in bringing the action.

2. (a) A debtor shall have a cause of action against a creditor in any
court having jurisdiction to issue a declaratory judgnent establishing
that a debt or portion of a debt asserted to be owed to such creditor is
a coerced debt. Notwi thstanding section one thousand one of the civil
practice law and rules, any individual alleged to have caused such
coerced debt to be incurred shall not be a necessary party to such

action. Such action shall not be commenced and nmi nt ai ned unl ess the
following conditions are satisfied:
(i) (1) the debtor provides by certified nmail, overnight delivery, or

other nmethod that allows for confirmation of the delivery date, the
notice of coerced debt or subsequent notice of coerced debt under
section six hundred four-bb of this article, provided, however, that
receipt of the notice of coerced debt shall not be a condition to bring-
ing such action if it is sent in a properly addressed envel ope; and

(2) the thirty-day period under paragraph (b) of subdivision three of
section six hundred four-bb of this article has expired and the debtor
has not received witten notice that collection activities have ceased;
or

(ii) the debtor receives a witten deternination under paragraph (c)
of subdivision three of section six hundred four-bb of this article that
the particular disputed debt is not coerced debt.

(b) The subnission of an appeal under subdivision four of section six
hundred four-bb of this article of the creditor's decision to recomence
debt <collection activities based on such creditor's review of the
debtor's notice of coerced debt is not a condition to commencing an
action under this subdivision.

3. In an action under subdivision two of this section, a debtor shal
plead the allegations of coerced debt wth particularity and shal
attach the docunents provided to the creditor pursuant to subdivision
one of section six hundred four-bb of this article to any conplaint.

4. A debtor who establishes by a preponderance of the evidence in an
action pursuant to subdivision two of this section that a debt or
portion of a debt asserted to be owed to the creditor is coerced debt
shall be entitled to the following relief:

a) a declaratory judgnent stating that the debt or portion thereof is
coerced debt and that the alleged debtor shall not be liable for such
coerced debt

(b) an order enjoining or restraining the creditor from holding or
attenpting to hold the debtor personally liable for the coerced debt or
attenpting to obtain or enforce any judgnent thereon against such debtor
and enjoining and restraining all future collection activities wth
respect to such debt;

c) an order disnissing any other cause of action brought by the cred-
itor to enforce or collect the coerced debt fromthe debtor:;

(d) if the creditor has furnished adverse information to a consuner
reporting agency with respect to such coerced debt, an order directing
the creditor to notify such agency to delete all such adverse inform-
tion; and

(e) the costs and attorneys' fees reasonably incurred in bringing such
action.
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5. In any action by a creditor against a debtor to collect a debt, it
shal | be an affirmative defense to such action that all or a portion of
the debt is coerced debt. Providing notice to the creditor under

section six hundred four-bb of this article shall not be a prerequisite
to asserting such defense; provided, however, the docunents described in
subdi vision one of section six hundred four-bb of this article shall be
annexed to the debtor's answer. A debtor who prevails on an affirmative
defense of coerced debt shall be entitled to the costs and attorneys'
fees reasonably incurred in defending against the action. Notwithstand-
ing section one thousand one of the civil practice law and rules, any
individual alleged to have caused such coerced debt to be incurred shal
not be or becone a necessary party to such action.

6. An action pursuant to subdivision tw of this section shall be
commenced within four years after the date on which the debtor provided
the notice of coerced debt pursuant to section six hundred four-bb of
this article to the creditor; provided, however, that if such creditor,
its assignor, or any assignee recomences collection activities on the
debt after ceasing collection activities on such debt based on such
creditor's review of the debtor's claimof coerced debt, such debtor
shall have the right to file a subsequent notice of coerced debt pursu-
ant to subdivision seven of section six hundred four-bb of this article
and the statute of |linmtations shall commence on the date on which such
debt or provi ded such subsequent notice of coerced debt.

7. |If requested by the debtor, the court presiding over any action in
which coerced debt is raised as a claim or affirmative defense shal
take appropriate steps necessary to prevent abuse of such debtor or an
imediate family nenber of such debtor, including but not linmted to the
sealing of court records, the redaction of such debtor's or their ime-
diate famly nenber's personal infornmation., and/or directing that any
di sposition or hearing be held renotely.

8. The provisions of this article shall not be construed so as to
prevent a creditor fromenforcing any claimor collecting judgnent aris-
ing out of a lawful debt or portion thereof fromany other person or
entity other than the coerced debtor

9. For debts secured by real or personal property, the private cause
of action and affirmative defense authorized by this section shal
affect only the debtor's liability for any deficiency after the foreclo-
sure, repossession, or surrender and disposition of the subject collat-
eral.

8§ 2. This act shall take effect on the ninetieth day after it shal
have becone a | aw.




