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2023- 2024 Regul ar Sessi ons

| N SENATE

January 11, 2023

Introduced by Sen. FELDER -- read twi ce and ordered printed, and when
printed to be conmitted to the Conmittee on Transportation

AN ACT to anmend the vehicle and traffic law, in relation to prohibiting
the operation of a bicycle while under the influence of al cohol or
drugs

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Section 1242-a of the vehicle and traffic law, as added by
section 9 of part XX of chapter 58 of the laws of 2020, is anended to
read as foll ows:

§ 1242-a. Operation of a bicycle or bicycle with electric assist while
under the influence of alcohol or drugs. 1. Ofenses; crimnal penal-
ties. (a) Operating a bicycle or bicycle with electric assist while
ability inpaired. No person shall operate a bicycle or bicycle with
electric assist while the person's ability to operate such bicycle or
bicycle with electric assist is inpaired by the consunption of al cohol.

(i) A violation of this paragraph shall be a traffic infraction and
shal | be punishable by a fine of not nore than three hundred dollars, or
by inprisonnent in a penitentiary or county jail for not nore than
fifteen days, or by both such fine and inprisonnent.

(ii) A person who operates a bicycle or bicycle with electric assi st
inviolation of this paragraph after having been convicted of a
viol ati on of any paragraph of this subdivision within the preceding five
years shall be punished by a fine of not nore than seven hundred fifty
dollars, or by inprisonnment of not nore than thirty days in a penitenti-
ary or county jail or by both such fine and inprisonnent.

(iii) A person who operates a bicycle or bicycle with electric assist
in violation of this paragraph after being convicted two or nore tines
of a violation of any paragraph of this subdivision within the preceding
ten years shall be guilty of a nmisdeneanor, and shall be punished by a
fine of not nore than one thousand dollars, or by inprisonnent of not
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nmore than one hundred eighty days in a penitentiary or county jail or by
both such fine and inprisonnent.

(b) Operating a bicycle or bicycle with electric assist while intoxi-
cated; per se. No person shall operate a bicycle or bicycle with elec-
tric assist while such person has .08 of one per centumor nore by
wei ght of al cohol in the person's blood as shown by chem cal anal ysis of
such person's blood, breath, urine or saliva, mnmade pursuant to the
provi sions of subdivision five of this section.

(c) Operating a bicycle or bicycle with electric assist while intoxi-
cated. No person shall operate a hicycle or bicycle with electric assist
while in an intoxicated condition.

(d) Operating a bicycle or bicycle with electric assist while ability
impaired by drugs. No person shall operate a bicycle or bicycle with
electric assist while the person's ability to operate such bicycle or
bicycle with electric assist is inpaired by the use of a drug as defined
in this chapter.

(e) Operating a bicycle or bicycle with electric assist while ability
i npai red by the conbined influence of drugs or of alcohol and any drug
or drugs. No person shall operate a bicycle or bicycle with electric
assist while the person's ability to operate such bicycle or bhicycle
with electric assist is inmpaired by the conbined influence of drugs or
of al cohol and any drug or drugs.

(f) Penalty. (i) A violation of paragraph (b), (c), (d) or (e) of this
subdi vi si on shall be a m sdeneanor and shall be punishable by a fine of
not nore than five hundred dollars, or by inprisonment in a penitentiary
or county jail for not nore than one year, or by both such fine and
i mprisonnent.

(ii) A person who operates a bicycle or bicycle with electric assist
in violation of paragraph (b), (c), (d) or (e) of this subdivision after
having been convicted of a violation of paragraph (b), (c), (d) or (e)
of this subdivision within the preceding ten years shall be guilty of a
class E felony, and shall be punished by a fine of not nore than one
thousand dollars or by a period of inprisonnent as provided in the penal
I aw, or by both such fine and inprisonnent.

(iii) A person who operates a bicycle or bicycle with electric assist
in violation of paragraph (b), (c), (d) or (e) of this subdivision after
having been convicted of a violation of paragraph (b), (c), (d) or (e)
of this subdivision two or nore tines within the preceding ten years
shall be guilty of a class E felony, and shall be punished by a fine of
not nore than four thousand dollars or by a period of inprisonnent as
provided in the penal |law, or by both such fine and inprisonnent.

2. Certain sentences prohibited. Notw thstandi ng any provisions of the
penal law, no judge or magistrate shall inpose a sentence of uncondi-
tional discharge for a violation of paragraph (b), (c), (d) or (e) of
subdi vi si on one of this section.

3. Sentencing; previous convictions. Wen sentencing a person for a
viol ation of paragraph (b), (c), (d) or (e) of subdivision one of this
section pursuant to subparagraph (ii) of paragraph (f) of subdivision
one of this section, the court shall consider any prior convictions the
person may have for a violation of subdivision twd, two-a, three, four
or four-a of section eleven hundred ninety-two of this title within the
preceding ten years. Wen sentencing a person for a violation of para-
graph (b), (c), (d) or (e) of subdivision one of this section pursuant
to subparagraph (iii) of paragraph (f) of subdivision one of this
section, the court shall consider any prior convictions the person nay
have for a violation of subdivision tw, two-a, three, four, or four-a
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of section eleven hundred ninety-two of this title within the preceding
ten years. Wien sentencing a person for a violation of subparagraph (ii)
of paragraph (a) of subdivision one of this section, the court shal
consider any prior convictions the person may have for a violation of
any subdivi sion of section eleven hundred ninety-two of this title with-
in the preceding five years. \Wen sentencing a person for a violation of
subparagraph (iii) of paragraph (a) of subdivision one of this section
the court shall consider any prior convictions the person may have for a
violation of any subdivision of section eleven hundred ninety-two of
this title within the preceding ten years.

4. Arrest and field testing. (a) Arrest. Not wi t hst andi ng t he
provisions of section 140.10 of the crimnal procedure law, a police
officer may, without a warrant, arrest a person, in case of a violation
of any paragraph of subdivision one of this section, if such violation
is coupled with an accident or collision in which such person is
i nvolved, which in fact had been conmtted, though not in the police
officer's presence, when the officer has reasonable cause to believe
that the violation was conmitted by such person. For the purposes of
this subdivision, police officer shall also include a peace officer
authorized to enforce this chapter when the alleged violation consti-
tutes a crine.

(b) Field testing. Every person operating a bicycle or bicycle wth

electric assist which has been involved in an accident shall, at the
request of a police officer, submt to a breath test to be admnistered
by the police officer. |If such test indicates that such operator has

consured al cohol, the police officer may request such operator to submt
to a chemical test in the manner set forth in subdivision five of this
secti on.

5. Chemical tests; when authorized. A police officer may request any
person who operates a bicycle or bicycle with electric assist in this
state to consent to a chenmical test of one or nore of the foll ow ng
breath, blood, urine, or saliva, for the purpose of determning the
al cohol i c and/or drug content of such person's blood, provided that such
test is admnistered at the direction of a police officer with respect
to a chem cal test of breath, urine or saliva or, wth respect to a
chem cal test of blood, at the direction of a police officer: (a) having
reasonable grounds to believe such person to have been operating in
viol ati on of paragraph (a), (b), (c), (d) or (e) of subdivision one of
this section and wthin two hours after such person has been placed
under arrest for any such violation; or (b) within two hours after a
breath test, as provided in paragraph (b) of subdivision four of this
section, indicates that al cohol has been consumed by such person and in
accordance with the rules and regulations established by the police
force of which the officer is a nenber.

6. Testing procedures. (a) Persons authorized to w thdraw bl ood; imu-
nity; testinony. (i) At the request of a police officer, the follow ng
persons nmay w thdraw bl ood for the purpose of determi ning the al coholic
or drug content therein: (A) a physician, a registered professiona
nurse, a registered physician assistant, a certified nurse practitioner
or an advanced energency nedical technician as certified by the depart-
ment of health; or (B) under the supervision and at the direction of a
physi ci an, registered physician assistant or certified nurse practition-
er acting within his or her Ilawful scope of practice, or upon the
express consent of the person eighteen years of age or older from whom
such blood is to be withdrawn: a clinical |aboratory technician or clin-
ical laboratory technologist |icensed pursuant to article one hundred
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sixty-five of the education |aw, a phlebotom st; or a nedical |aboratory

techni cian or nedical technol ogist enmployed by a <clinical |aboratory
approved under title five of article five of the public health law. This
limtation shall not apply to the taking of a urine, saliva or breath
speci men.

(ii) No person entitled to withdraw bl ood pursuant to subparagraph (i)
of this paragraph or hospital enploying such person, and no other
enpl oyer of such person shall be sued or held liable for any act done or
onmitted in the course of withdrawi ng blood at the request of a police
of ficer pursuant to this section.

(iii) Any person who may have a cause of action arising fromthe wth-
drawal of blood as aforesaid, for which no personal Iliability exists
under subparagraph (ii) of this paragraph, may naintain such action
against the state if any person entitled to withdraw blood pursuant to
this paragraph acted at the request of a police officer enployed by the
state, or against the appropriate political subdivision of the state if
such person acted at the request of a police officer enployed by a poli-
tical subdivision of the state. No action shall be maintained pursuant
to this subparagraph unless notice of claimis duly filed or served in
conpliance with |aw,

(iv) Notwi thstanding subparagraphs (i), (ii) and (iii) of this para-
graph, an action may be maintained by the state or a political subdivi-
sion thereof against a person entitled to w thdraw bl ood pursuant to
subparagraph (i) of this paragraph or hospital enploying such person for
whose act or om ssion the state or the political subdivision has been
held |liable wunder this paragraph to recover damages, not exceeding the
anount awarded to the claimant, that may have been sustained by the
state or the political subdivision by reason of gross negligence or bad
faith on the part of such person.

(v) The testinmony of any person other than a physician, entitled to
wi thdraw blood pursuant to subparagraph (i) of this paragraph, in
respect to any such withdrawal of blood nmade by such person may be
received in evidence with the same weight, force and effect as if such
wi t hdrawal of bl ood were nmade by a physi ci an.

(vi) The provisions of subparagraphs (ii), (iii) and (iv) of this
paragraph shall also apply wth regard to any person enployed by a
hospital as security personnel for any act done or omitted in the course
of withdrawi ng bl ood at the request of a police officer pursuant to this
secti on.

(b) Right to additional test. The person tested shall be permtted to
choose a physician to adm nister a chemcal test in addition to the one
adm ni stered at the direction of the police officer.

(c) Rules and regul ations. The departnent of health shall issue and
file rules and regul ati ons approvi ng satisfactory techni ques or nethods
of conducting chemi cal anal yses of a person's blood, wurine, breath or
saliva and to ascertain the qualifications and conpetence of individuals
to conduct and supervise chem cal anal yses of a person's bl ood, urine,
breath or saliva. |f the anal yses were nade by an individual possessing
a permt issued by the departnent of health, this shall be presunptive
evi dence that the exami nation was properly given. The provisions of this
paragraph do not prohibit the introduction as evidence of an analysis
made by an individual other than a person possessing a permt issued by
t he departnent of health.

7. Chemical test evidence. (a) Admissibility. Upon the trial of any
such action or proceeding arising out of actions alleged to have been
conmtted by any person arrested for a violation of any paragraph of
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subdivision one of this section, the court shall admt evidence of the
anmount of al cohol or drugs in the defendant's blood as shown by a test
adm nistered pursuant to the provisions of subdivision five of this
secti on.

(b) Probative value. The followi ng effect shall be given to evidence
of bl ood-al cohol content, as deternmined by such tests, of a person
arrested for a violation of subdivision one of this section:

(i) evidence that there was .05 of one per centumor |ess by weight of
al cohol in such person's blood shall be prima facie evidence that the
ability of such person to operate a bicycle or bicycle with electric
assist was not inpaired by the consunption of alcohol, and that such
person was not in an intoxicated condition;

(ii) evidence that there was nore than .05 of one per centum but |ess
than .07 of one per centum by wei ght of al cohol in such person's bl ood
shall be prinma facie evidence that such person was not in an intoxicated
condi tion, but such evidence shall be relevant evidence, but shall not
be given prima facie effect, in determ ning whether the ability of such
person to operate a hicycle or bicycle with electric assist was inpaired
by the consunption of al cohol; and

(iii) evidence that there was .07 of one per centumor nore but |ess
than .08 of one per centum by wei ght of al cohol in such person's bl ood
shall be prima facie evidence that such person was not in an intoxicated
condi tion, but such evidence shall be given prima facie effect in deter-
m ni ng whether the ability of such person to operate bicycle or bicycle
with electric assist was inpaired by the consunption of al cohol

8. Wiere applicable. The provisions of this section shall apply upon
public hi ghways, private roads open to notor vehicle traffic, any other
parking lot, and sidewalks. For the purposes of this section "parking
lot" shall nean any area or areas of private property, including a
driveway, near or contiguous to and provided in connection with preni ses
and used as a neans of access to and egress froma public highway to
such prem ses and having a capacity for the parking of four or nore
motor vehicles. The provisions of this section shall not apply to any
area or areas of private property conprising all or part of property on
which is situated a one or two-fanily residence.

9. Enforcenent upon crash. Notwi thstanding any provision of this
section, no part of this section may be enforced unless in conjunction
with a crash involving an operator of a bicycle or bicycle with electric
assi st. For the purposes of this subdivision, "crash" shall nean
colliding with a vehicle, person, building or other object.

8§ 2. This act shall take effect inmediately.



