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| N SENATE

January 9, 2023

Introduced by Sen. COONEY -- read twice and ordered printed, and when
printed to be conmitted to the Committee on Judiciary

AN ACT to anmend the civil practice law and rules, in relation to
"economic loss" and danages for health care costs in actions for
nmedi cal, dental or podiatric nalpractice

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Section 1600 of the civil practice law and rul es, as added
by chapter 682 of the laws of 1986, is anended to read as follows:

8§ 1600. Definitions. 1. As used in this article the term "non-econom c
| oss" includes but is not linmted to pain and suffering, mental anguish,
| oss of consortium or other damages for non-econonic | oss.

2. As used in this article, the term"econom c loss" includes but is
not limted to the cost of nedical care, dental care, custodial care
rehabilitation services, loss of earnings, or other sinilar danages for
econom c | oss.

8§ 2. Subdivision 1 of section 1601 of the civil practice |aw and
rul es, as anmended by chapter 635 of the |aws of 1996, is amended to read
as foll ows:

1. Notwi thstanding any other provision of |aw, when a verdict or deci-
sion in an action or claimfor personal injury is determned in favor of
a claimant in an action involving two or nore tortfeasors jointly liable

or in a claimagainst the state and the Iliability of a defendant is
found to be fifty percent or less of the total liability assigned to al
persons liable, the Iliability of such defendant to the claimant for

non-economi ¢ | oss and econonic |l oss shall not exceed that defendant's
equitable share determned in accordance with the relative culpability
of each person causing or contributing to the total liability for non-e-
conom c | oss and economi c | oss; provided, however that the culpable
conduct of any person not a party to the action shall not be considered
in determ ning any equitable share herein if the claimant proves that

EXPLANATI ON--Matter in italics (underscored) is new, matter in brackets
[-] isoldlawto be omtted
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with due diligence he or she was unable to obtain jurisdiction over such
person in said action (or in a claimagainst the state, in a court of
this state); and further provided that the culpable conduct of any
person shall not be considered in determ ning any equitable share herein
to the extent that action against such person is barred because the
clai mant has not sustained a "grave injury" as defined in section el even
of the workers' conpensation | aw.

8§ 3. Section 3012-a of the civil practice |law and rul es, as anended by
chapter 507 of the laws of 1987, is anended to read as follows:

8§ 3012-a. [GCertifiecate] Affidavit of nerit in medical, dental and
podiatric nmalpractice actions. (a) In any action for medical, dental or
podi atric mal practice, the conplaint shall be acconpani ed by [a——ee#%+¥-
—eate—executedby—the—attorney—tor—theplatntidt—deslaring] an affida-
vit of nmerit executed by a healthcare professional who the plaintiff's
attorney or, the plaintiff if not represented by an attorney, reasonably
believes is know edgeable in the relevant issues involved in the partic-

ular action to be an expert physician in a nedical nmalpractice action
an expert dentist in a dental nmlpractice action or an expert podiatrist

in a podiatric malpractice action, stating that[+

mBHLd—ag#ee—Le—saeh—a—eensa#%a¥+en] the DhVSICIa in a nedlcal nalorac-

tice action, or the dentist in a dental nmlpractice action, or the
podiatrist in a podiatric malpractice action has reviewed the conplaint
in the malpractice action and all nedical records supplied by the
plaintiff's attorney, or plaintiff if not represented by an attorney,
and states each of the following with individual particularization to
the specifically naned defendant or defendants:
1) The applicable standard of practice or care concerning the allega-

tions contained in the conplaint.

(2) The applicable standard of practice or care breached.

(3) The actions that should have been taken or omtted in order to
have conplied with the applicable standard of care.

(4) The manner in which the breach of the standard of practice or care
was the proxinate cause of the plaintiff's injury.
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Wiere an affldaV|t of nerit is reQU|red Dursuant to thls sectlon an

individual affidavit shall be filed for each naned defendant who is a
physician, dentist or podiatrist named in the conplaint.

(c) Were the attorney intends to rely solely on the doctrine of "res
ipsa loquitur", this section shall be inapplicable. |In such cases, the
conpl ai nt shall be acconpani ed by [a—ee#%+i+ea#e] an affidavit, executed
by the attorney, declaring that the attorney is solely relying on such
doctrine and, for that reason, is not filing [a—scertificate] the affida-
vit of merit required by this section.

(d) [ H—a—teguest—by theplalntidt—torthe—records—stthe plaintidt—s

such—+records—have—been—produced] The plaintiff may, in lieu of serving

the affidavit of nmerit required by this section, provide the defendant
or defendants with the infornmation required by paragraph one of subdivi-
sion (d) of section thirty-one hundred one of this chapter within the
period of tinme prescribed by this section, provided that the disclosure
be executed by the physician in a nedical malpractice action., or the
dentist in a dental mal practice action., or the podiatrist in a podiatric
nmal practice action who has reviewed the conplaint in the malpractice

action and all nedical records supplied by the plaintiff's attorney.
(e) [Feot—0puroesos—oi—thisseetion—and—subicotteotheprovi-sons—ob

tion] The plaintiff's attorney or, the plaintiff if not represented by
an _attorney, may wth good cause shown, file a notion to extend the
period of tine to file the required affidavit of nerit. The notion shal
be filed together with the conplaint. The court wmay grant reasonable
tine to file the affidavit of nerit, not to exceed ninety days, except
the tine may be extended beyond ninety days if the court deternines that
a defendant or non-party has failed to cooperate with access to nedical
or dental records necessary for the affidavit of nmerit or that other
circunst ances war rant exten5|on of tine.

see%+£#ﬂ Any conDIalnt al | egi ng nedlcal dental, or podiatric nalprac-

tice that is not acconpanied by an affidavit of nerit as required by
this section shall be deened defective as a matter of |law and, upon
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notion by the defendant., be dismi ssed on the nerits by the court. Such
dism ssal shall be with prejudice.

8 4. Paragraphs 3 and 4 of subdivision (a) of section 3101 of the
civil practice |aw and rules, as anended by chapter 98 of the laws of
1993, are anended and a new paragraph 5 is added to read as foll ows:

(3) a person about to depart fromthe state, or without the state, or
residing at a greater distance fromthe place of trial than one hundred
mles, or so sick or infirmas to afford reasonabl e grounds of beli ef

that he or she will not be able to attend the trial, or a person author-
ized to practice nedicine, dentistry or podiatry who has provided
medi cal, dental or podiatric care or diagnosis to the party denmandi ng

di scl osure, or who has been retained by such party as an expert witness;
[ and]

(4) any ot her person, upon notice stating the circunstances or reasons
such disclosure is sought or required[-];. and

(5) notw thstanding any provision of subparagraph (i) of paragraph one
of subdivision (d) of this section to the contrary, in an action for
nedical, dental or podiatric malpractice, each party shall serve the
di scl osure described in such subparagraph within sixty days preceding
the filing required by rule thirty-four hundred two of this chapter.
Further, at any tine after joinder of issue, any party may, by witten
notice nmade to and served upon all other parties and filed with the
court; conduct an exam nation upon oral deposition of any person who has
been di sclosed as an expert witness by any other party. Each party shal
be required to produce his or her expert witness for exam nation upon
oral deposition upon receipt of a notice to take oral deposition in
accordance with rule thirty-one hundred seven of this article and,
unless otherwise ordered by the court, all expert wi tness depositions
shall be taken before the filing required by rule thirty-four hundred
two of this chapter. |If any party, having received such notice, fails to
nmake that party's expert wtness available for oral deposition, that
party shall be precluded fromoffering expert testinony at the trial of
the action. For purposes of rule thirty-one hundred ten and rule thir-
ty-one hundred seventeen of this article, an expert witness, as provided
inthis section, shall be considered a party. Each party seeking the
deposition of an expert witness shall pay the expert a reasonable fee
for the tine spent at the deposition.

8 5. Paragraph 1 of subdivision (d) of section 3101 of the civil prac-
tice law and rul es, as anended by chapter 184 of the laws of 1988,
subparagraph (ii) as amended by chapter 165 of the laws of 1991, is
amended to read as foll ows:

1. Experts. (i) Upon request, each party shall identify each person
whom the party expects to call as an expert witness at trial and shal
disclose in reasonable detail the subject matter on which each expert is
expected to testify, the substance of the facts and opinions on which
each expert is expected to testify, the qualifications of each expert
wi tness and a summary of the grounds for each expert's opinion. However,
where a party for good cause shown retains an expert an insufficient
period of time before the conmencenent of trial to give appropriate
notice thereof, the party shall not thereupon be precluded from intro-
ducing the expert's testinony at the trial solely on grounds of noncom
pliance with this paragraph. In that instance, upon notion of any party,
made before or at trial, or onits own initiative, the court may nmake

mhatever ordgr may be just: [Ln—an—a9L+en—Le4—n%d+saL?—denLaL—epred+a-
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et he—aston—
(-] (ii) Further disclosure concerning the expected testinony of
any expert, except as expressly provided in paragraph five of subdivi-

sion (a) of this section, may be obtained only by court order wupon a
showi ng of special circunmstances and subject to restrictions as to scope
and provisions concerning fees and expenses as the court nmay deem appro-
priate. However, a party, wi thout court order, may take the testinony of
a person authorized to practice nmedicine, dentistry or podiatry who is
the party's treating or retained expert, as described in paragraph three
of subdivision (a) of this section, in which event any other party shal

be entitled to the full disclosure authorized by this article wth
respect to that expert without court order.
8 6. The civil practice law and rules is anended by adding a new

section 4546-a to read as foll ows:

8 4546-a. Damages for health care costs in actions for nedical, dental
or podiatric malpractice. 1. Definitions. "Health care costs" shall nean
the costs for nedical care, dental care, custodial care, or rehabili-
tation services.

2. In any action for nedical. dental, or podiatric nalpractice, the
anount of health care costs shall be calculated: (a) wth respect to
services provided in private physician practices on the basis of one
hundred percent of the usual and customary rates, as defined by the
conm ssioner of health in regulation; or (b) with respect to all other
services, on the basis of Medicaid rates of reinbursenent or, where no

such rates are available, as defined by the conm ssioner of health in
regul ati on.

8§ 7. This act shall take effect on the one hundred eightieth day after
it shall have becone a law and shall apply to all actions and

proceedi ngs comenced on or after such date; provided, however, that
sections four and five of this act shall take effect on the ninetieth
day after it shall have becone a | aw.



