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STATE OF NEW YORK

9355

| N ASSEMBLY

March 6, 2024

Introduced by M of A BRONSON -- read once and referred to the Commt-
tee on Labor

AN ACT to anmend the labor law, in relation to enployers' obligations to
report wages for the purposes of unenpl oynent benefits, the paynment of
unenpl oyment benefits, and enpl oyer penalties for non-conpliance

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Subdivision 1 of section 570 of the |abor law, as anended
by chapter 7 of the laws of 1985, is anmended to read as foll ows:

1. Rate. Each enployer liable wunder this article, including those
enployers liable pursuant to the presunption in subdivision one of
section five hundred seventy-two of this title, shall pay contributions
on all wages paid by himat the rate of five and four-tenths per centum

or, if applicable to the enployer, at the rate provided by the
provisions of sections five hundred seventy-seven and five hundred
eighty-one of this title. However, if contributions so established

exceed five and four-tenths per centum of wages paid by him which are
subject to the federal unenploynent tax act, they shall be reduced by
that part of such excess, if any, which is caused by the provisions of
paragraph (b) of subdivision one of section five hundred ei ghteen of
this article.

8§ 2. Section 572 of the |abor | aw, as anmended by chapter 726 of the
|l aws of 1953, is anended to read as foll ows:

§ 572. [Netiee] Presunption of liability. 1. Notwi thstanding any other
provision of law, upon the initial determnation of a claimfor bene-
fits, if the departnent deternmines that any person is or was an enpl oyee
within the neaning of this article, there shall be a presunption that
such determ nation applies to all others performng simlar services for
the enployer and such enployer has becone liable for contributions for
all such enpl oyees under section five hundred seventy of this title
and/ or section six hundred seventy-four of the tax law. Upon final adju-
dication of any initial determination finding a clainant to be an
enpl oyee, the reporting and contributions required under this title
shall be nade on all wages paid to such claimant and all others perform
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ing simlar services for the enployer. The enployer's obligation to
contribute for such enployees shall continue until the enployer success-
fully rebuts the presunption in a final adjudication of a future claim
involving a claimant performng simlar services for the enployer. The
presunption and obligations in this subdivision shall apply to al
deternm nations already rendered and all future deterninations.

2. Any enployer who has becone liable for contributions shall notify
t he conmi ssioner of [sueh] the fact [ismediately] and shall give infor-
mati on concerning [his] their operations and persons enpl oyed by [ his
themto the commissioner no later then five business days after they
becone liabl e.

8 3. Subdivision 4 of section 575 of the labor |aw, as renunbered by
chapter 639 of the laws of 1954, is renunbered subdivision 3 and a new
subdivision 2 is added to read as foll ows:

2. Upon any determnation by the departnent, a referee of the unem
pl oynent insurance appeal board, or the board that a claimant is an
enpl oyee under this article, the enployer shall be considered an enpl oy-
er of such claimant and all those performng simlar services for the
enployer. The enployer's obligation to report earnings pursuant to this
article and requlations of the comm ssioner shall continue wunless and
until reversed by administrative or judicial review and all further
appeal s have been exhaust ed.

8§ 4. Section 575-a of the labor |aw, as added by chapter 5 of the | aws
of 2000, is anended to read as foll ows:

8§ 575-a. Penalties relating to wage information. In the case of a
failure by an enployer to provide conplete and correct wage reporting
information on a quarterly conbined w thholding, wage reporting and
unenpl oynment insurance return required by paragraph four of subsection
(a) of section six hundred seventy-four of the tax Ilaw, such enployer
shall, wunless it is shown to the comni ssioner's satisfaction that there
was good cause for such failure to conply, be liable as provided for in
subdi vi sions one and two of this section. Lack of know edge or a m sun-
derstanding regarding the presunption established in subdivision one of
section five hundred seventy-two of this title shall not constitute good
cause for failure to conply with the provisions of this section.

1. [\hen iance i di overad throuah an avam nation o
epptoyer—s—+ecords—the] The enployer shall be liable for a penalty in
the follow ng anobunt for each enpl oyee who is not included in the return
or for whomthe required information is not reported accurately:

(a) for the first failure for any calendar quarter in any eight
consecutive cal endar quarters|[ —enre—dollar—for—each—enployee—not—to
exceed—one—thousand—dellars] .

(i) for enployers with ten enployees or less, twenty-five dollars for
each enpl oyee;

(ii) for enployers with nore than ten but less than fifty enployees,
fifty dollars for each enpl oyee; and

(iii) for enployers with fifty or nore enpl oyees, one hundred dollars
for each enpl oyee;

(b) for the second failure for any calendar quarter in any eight
consecutive cal endar quart ers[ —Hve—dolarsfor—each—enployee—not—tso
excoed—twe—thovsand—de-lars] o

(i) for enployers with ten enployees or less, fifty dollars for each
enpl oyee;

(ii) for enployers with nore than ten but less than fifty enpl oyees,
one hundred dollars for each enpl oyee; and
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(iii) for enployers with fifty or nore enployees, two hundred dollars
for each enpl oyee;
(c) for any subsequent failure in any cal endar quarter in any eight

consecutive cal endar quart er s[ —wenty—five—dollars—for—each—enployee-
Aot—to—exceedt+ivetheusanddoel-lars—

relationtoa speciiicclaimant s clalmior bepefits—the penalty chall
be—twehibyp—tve—deollars for cach-—suehocoourirence—

33—

(i) for enployers with ten enployees or less, one hundred dollars for
each enpl oyee;

(ii) for enployers with nore than ten but less than fifty enployees,
two hundred dollars for each enpl oyee; and

(iii) for enployers with fifty or nore enployees, four hundred dollars
per enpl oyee.

2. Upon an enployer's first violation of this section, if such enploy-
er provides conmplete and correct wage reporting information within thir-
ty days after the departnent sends notice of such failure to the enpl oy-
er, then the penalty provided for by subdivision one of this section
shal |l be abat ed.

[4-] 3. The penalties inposed and collected pursuant to this section
shall be <credited to the special fund established pursuant to section
five hundred fifty-two of this article.

4. Upon an enployer's failure to report conplete and correct wages of
their enployees, the commissioner shall provide witten notice to the
enpl oyer as provided in section five hundred seventy-one of this title.
After providing such notice, if the enployer does not file a correct and
sufficient report wthin thirty days., the comm ssioner shall apply to
the suprene court of the state of New York for an order requiring the
enpl oyer to provide such wage reporting information.

5. Any of the following parties may seek an order in any court of
conpetent jurisdiction requiring an enployer to provide conplete and
correct wage reporting infornmation to the commissioner for all of their
enpl oyees:

(a) Any claimant, for whomthe presunption established in subdivision
one of section five hundred seventy-two of this title applies, who
receives a nonetary benefit determination which indicates that one or
nore of their enployers has failed to report their wages; and

(b) Any enployee who fails to receive a notice or wage statenent
pursuant to section one hundred ninety-five of this chapter, for whom
the presunption established in subdivision one of section five hundred
seventy-two of this title applies.

Any claimant or enpl oyee who prevails on such a claimshall be enti-
tled to attorney's fees and costs, but no other danmges.

8 5. Subdivision 4 of section 570 of the |abor |law, as anended by
chapter 726 of the laws of 1953, is anmended to read as follows:

4. Fraud. |If any part of any deficiency is due to fraud with intent to
avoi d paynent of contributions to the fund, [&F&¢] one hundred per
centum of the total anpbunt of the deficiency, in addition to such defi-
ciency, shall be assessed, collected, and paid in the same manner as if
it were a deficiency. As used in this section, the term"fraud" shal
include any instance where an enployer failed to pay contributions and
the enployer knew or should have known that its enpl oyees were covered
by the unenpl oynent insurance law. Instances where an enployer shall be
deened to have known its enployees were covered by the unenpl oynent
insurance law shall include, but not be limted to, any situation where:
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(a) an enployer or any of its related entities have been found by the
unenpl oynent i nsurance appeal board to be the enployer of enployees
providing simlar services;

(b) an enployer or any of its related entities have been found by the
departnent to be the enployer of enployees providing any of the sane
services; and

(c) an enployer has failed to cooperate with the departnment during an
audit or investigation regarding its obligations under this article.

8 6. Subdivision 2 of section 597 of the l|abor law, as anended by
chapter 589 of the laws of 1998, paragraph (b) as anmended by chapter 413
of the laws of 2003, and paragraph (d) as added by section 18 of part O
of chapter 57 of the laws of 2013, is anended to read as foll ows:

2. Obtaining informati on necessary for determ nations. (a) Wen filing
an original claim each claimant shall furnish to the conm ssioner al
information which the comm ssioner shall require concerning his or her
prior enpl oyrment.

(b) Whenever a clainmant's base period includes a conpleted cal endar
quarter for which a wage data report is not due or has not been received
and the claimant provides information as required by the conmm ssioner,
the comm ssioner shall determ ne such claimant's entitlenment and benefit
rate using the information the claimant provided for such quarter.
However, in those instances where the clainmant is unable to provide such
information to the commissioner's satisfaction, the conm ssioner may
request the enployer to provide the anount of renuneration paid to such
i ndi vi dual . The commi ssi oner shall notify each base period enpl oyer upon
the establishment of a wvalid original <claim of such claim If an
enpl oyer provides new or <corrected information in response to the
initial notice of nonetary entitlenment, adjustments to the claimnt's
benefit rate and adjustnents to the enployer's experience rating account
shal |l be prospective as of the date such information was received by the
depart nent.

(c¢) The conm ssioner shall issue a nonetary benefit determination to
the claimant wthin one week of an application for benefits. The npne-
tary benefit determination shall include notice to the clainmant that, if
the determ ned anount of benefits payable to the claimant does not
reflect the claimant's full earnings, such different anpunt may have
occurred because the enployer did not report or did not fully report
their wages. The nonetary benefit determ nation shall also notify the
claimant that they should provide proof of earnings for the relevant
period in order to properly determne the claimant's nonetary eligibil-
ity. Anytine a claimant provides proof of earnings froma party previ-
ously deternmined to be an enployer under this article, the conmi ssioner

shall issue a revised determnation wthin three business days of
receipt of the claimant's proof of earnings. In all other cases, the
comm ssioner shall conplete an investigation regarding whether the

claimant's earnings are wages earned in covered enploynent and issue a
determ nation regarding the additional earnings within forty-five days.
In the event of an investigation, the conm ssioner shall provide the
claimant with no less than fourteen days' notice of any deadlines to
respond pursuant to such investigation.

(d) Notwi thstandi ng paragraph (b) of this subdivision, adjustments to
the claimant's benefit rate and adjustnment to the experience rating
charges to the enployers' accounts will be retroactive to the beginning
of the benefit claimin the follow ng circunstances:

(i) the new or corrected information results in a higher benefit rate,
or
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(ii) the new or corrected information results in the claimant's fail-
ure to establish a valid original claim or

(iii) the amount of the previously established benefit rate was based
upon the claimant's willful false statenent or representation

[£5] (e) Notwithstanding any provisions of this article, unless a
conm ssioner's error is shown or the failure is the direct result of a
di saster energency declared by the governor or president, an enployer's
account shall not be relieved of charges resulting in an overpaynent of
benefits when the comm ssioner determ nes that the overpaynent was nmade
because the enployer or the agent of the enployer failed to tinely or
adequately respond to a request for information in the notice of poten-
tial charges or other such notice requesting information in relation to
a claimunder this article, provided, however, that the conm ssioner

shall relieve the enployer of charges the first tine that the enpl oyer
fails to provide tinely or adequate information, if the enployer
provi des good cause for such failure as determ ned by the conm ssioner.
"Timely" shall nean a response is provided in the tine period speci -
fied in the notice as prescribed by the conm ssioner.
The term "adequatel y* shall nean that the enployer or its agent

submitted i nformation sufficient to render a correct determination.

This prohibition for relief of charges shall apply to all enployers
under this article including enployers electing paynment in lieu of
contri butions.

§ 7. Paragraph (b) of subdivision 1 of section 620 of the |abor |aw,
as anended by chapter 554 of the laws of 2010, is anended to read as
fol | ows:

(b) Wien the initial determ nation of a claimfor benefits, upon which
a hearing has been requested, involves the question whether any person
is or was an enployer within the nmeaning of this article and is or was
liable for the paynent of contributions under this article, or the ques-
tion whether an enployer has fully conplied with the obligations inposed
by this article, witten notice of the hearing shall be given to such
persons or enployer, either personally or by mail, and thereupon he, she
or such enpl oyer shall be deened a party to the proceeding, entitled to
be heard. Upon such notice having been given, the referee may then
deci de such question or questions and any other issue related thereto,
and his or her decision shall not be deened limited in its effect to the
imediate claimant making the claimfor benefits but shall be deened a
general determ nation of such questions wth respect to all [these
enployed—by] others performing simlar services for such person or
enpl oyer for all the purposes of this article, and such decision shal
be conclusive and bi ndi ng upon the claimant and such person or enployer,
subj ect, however, to the right to appeal hereinafter provided.

8 8. This act shall take effect inmmediately.




