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STATE OF NEW YORK

8821

| N ASSEMBLY

January 18, 2024

Introduced by M of A PAULIN -- read once and referred to the Conmttee
on Health

AN ACT to anmend the public health law, in relation to enacting the "fair
pay for honme care act"

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. This act shall be known and may be cited as the "fair pay
for home care act".

8§ 2. Subdivision 2 of section 3614-f of the public health | aw, as
anended by section 3 of part NN of chapter 57 of the laws of 2023, is
amended to read as foll ows:

2. (a) Beginning Cctober first, two thousand twenty-two, in addition
to the otherwi se applicable mninmum wage under section six hundred
fifty-two of the labor I|aw, or any otherw se applicable wage rule or
order under article nineteen of the Iabor law, the mninum wage for a
honme care aide shall be increased by an ampbunt of two dollars and zero
cents.

(b) [fe+] For the period January first, two thousand twenty-four
through Decenber thirty-first, two thousand twenty-four, the mininmum
wage for a hone care aide shall be as follows:

(i) for each hour worked in downstate, eighteen dollars and fifty-five
cents; and

(ii) for each hour worked in remainder of state, seventeen dollars and
fifty-five cents;

(c) [#e+] For the period January first, two thousand twenty-five
t hrough [ Decesber—thivty—fi+rst] April first, two thousand twenty-five
the m ni mum wage for a hone care aide shall be as follows:

(i) for each hour worked in downstate, nineteen dollars and ten cents;
and

(ii) for each hour worked in remai nder of state, eighteen dollars and
ten cents;

(d) [#e+] For the period [Jdardary—Hrsi—twe—thousand—tweRty—six
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] on and after April second,
two thousand twenty-five, the mninumwage for a hone care aide shall be
no less than one hundred fifty percent of the applicable statewide mni-
num wage or applicable regional mninmumwage pursuant to section Six
hundred fifty-two of the |abor |aw

8§ 3. Section 3614-f of the public health law is anended by adding five
new subdivisions 5, 6, 7, 8 and 9 to read as foll ows:

5. (a) The comm ssioner shall establish a regional m ninum hourly base
reinbursenent rate for all providers enploying workers subject to the
m ni mum wage provisions established in subdivision two of this section
The regional mninum hourly base reinbursenent rate shall be based on
regions established by the connissioner, provided that for areas subject
to section thirty-six hundred fourteen-c of this article, each area with
a different prevailing rate of total conpensation, as defined in such
section, shall be its own region.

(b) For the purposes of this section, "regional nninumhourly base
rei nbursenent rate" neans a reinbursenent rate that reflects the average
conbi ned costs associated with the provision of direct service inclusive
of, but not linmted to:

(i) overtine costs;

(ii) transportation costs;

(iii) all benefits;

(iv) all payroll taxes, including but not limted to the federa
insurance contributions act, nmedicare, the federal unenploynent tax act,
state unenploynent insurance, disability insurance, workers' conpen-
sation, and the netropolitan transportation authority tax;

(v) related increases tied to base wages such as conpression;

(vi) reasonable administrative costs as defined by the conm ssioner;

(vii) allowances for capital costs;

(viii) the devel opnent of profit or reserves as allowable by law or
regul ati ons of the conmi ssioner; and

ix) any additional supplenental paynents.

(c) Following the initial established regional mninum hourly base
rei nbursenent rate established under this section, the comm ssioner
shall annually adjust the regional mnimum hourly base reinbursenent
rate for each region by atrend factor to reflect and acconmmbdate any
addi tional |labor |aw increases, changes or mandates. Updated rates shall
be made publicly available the first day of each October thereafter for
use on the first day of January of the foll ow ng year
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6. (a) No paynent made to a provider who enploys hone care aides
subject to this section that is less than the regional mnimm hourly
base rei nbursenent rate established pursuant to subdivision five of this
section for services provided under authorization by a |ocal departnent
of social services, a managed care provider under section three hundred
sixty-four-j of the social services law, or a nmnaged long-term care
provider under section forty-four hundred three-f of this chapter shal
be deened adequate

(b) The commi ssioner shall submt any and all necessary applications
for approvals and/or waivers to the federal centers for nedicare and
nedicaid services to secure approval to establish regional nninmum hour-
|y base reinbursenent rates and nake state-directed paynents to provid-
ers for the purposes of supporting wage increases.

(i) |If approved, directed paynents shall be nmade to such providers of
nedicaid services through contracts wth nmanaged care organizations
where applicable, provided that the conmi ssioner ensures that such
directed paynents are in accordance with the terns of this section.

(ii) If the state directed paynent is not approved, the departnent
shall require plans to justify deviations apart fromthe regional mni-
num hourly base reinbursenent rates.

(c) The conmi ssioner shall ensure that nanaged care capitation is
adjusted to ensure rate adequacy for the managed care organizations in
order to conply with this section

7. Nothing in this section shall preclude providers enploying hone
care aides covered under this section or payers from paying or contract-
ing for services at rates higher than the regional mninmumhourly base
rei nbursenent rate if the parties agree to such terns.

8. The commi ssioner shall publish and post regional nminimum hourly
base reinbursenent rates annually and shall take all necessary steps to
advi se commercial and governnent prograns payers of hone care services
of the regional mninmumhourly base reinbursenent rates and require
other state authorized payers to reinburse providers of hone care
services at the regional m ninum hourly base reinbursenent rate.

9. For vears in which rate adjustnents to the regional mninmum hourly
base rei nbursenent rate have not been calculated prior to the start of
the calendar year, the previous year's rate shall remain in place until
the newrate is calculated, plus the annual average consunmer price

index-urban or consuner price index-rural, as applicable. If it is
deternmined that retroactive rate adjustnents are necessary, paynent
adjustnents will be made as a direct pass through to providers within

sixty days of the adjusted rate.

8 4. To ensure conpliance with this m ni nrum wage increase, the conmp-
troller shall have the authority to review the contracts entered into
bet ween a managed care organi zation and a |licensed honme care services
agency, fiscal internediary, or any agency subject to the provisions of
section 3614-f of the public health law to ensure that rates being
of fered are adequate and neet the departnment of health's actuarial stan-
dards. The conptroller, in consultation with the nedicaid fraud contro
unit, nmay devel op and pronul gate a process to ensure such audits conply
with state and federal law to protect proprietary information and
contracts. In the event that the conptroller finds evidence that managed
care organi zations are not paying sufficient adequate rates, they will
refer such instances to the departnment of health and the nedicaid fraud
control unit for enforcenment. |If the departnment of health or the nmedi-
caid fraud control wunit chooses not to pursue action related to this
referral, it shall inform in witing, the conptroller's office as to
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the reasoning. Such reports, and the departnent of health's responses,
shall be public information and made available on the conptroller's
website. For the purposes of this section, the term"nmanaged care organ-
i zation" shall mean an entity operating pursuant to section 364-j of the
social services law or article 44 of the public health I aw

8§ 5. 1. The commissioners of the departments of taxation and finance,
heal th and | abor, in consultation with the office of tenporary and disa-
bility assistance, shall undertake a study regarding the wuse of an
expanded state earned incone tax credit as a strategy to inprove the
home care aide workforce. Such study shall include an evaluation of
i ssues, including but not limted to:

a. the range of increase needed to increase total conpensation to the
medi an conpensation by county and/or region

b. inplenmentation challenges related to a specific sector enhanced
earned income credit;

c. possible effects on worker recruitnment and retention;

d. fiscal inpact on the state; and

e. any other issues as determ ned by the conmm ssioners and depart-
nents.

2. The study shall include a public hearing and/ or other processes to
gather information from all interested parties. The conm ssioner of
taxation and finance shall report the findings of the study no later
than nine months after the effective date of this act or Decenber 31,
2024, whi chever is sooner.

§ 6. Severability. |If any provision of this act, or any application
of any provision of this act, is held to be invalid, or to violate or be
inconsistent with any federal |aw or regulation, that shall not affect
the validity or effectiveness of any other provision of this act, or any
ot her application of any provision of this act which can be given effect
wi thout that provision or application; and to that end, the provisions
and applications of this act are severable.

8§ 7. This act shall take effect inmediately; provided, however, that
section two of this act shall take effect January 1, 2025.



