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STATE OF NEW YORK

8070

2023- 2024 Regul ar Sessi ons

| N ASSEMBLY

Sept eber 27, 2023

Introduced by M of A L. ROSENTHAL -- read once and referred to the
Conmi ttee on Labor

AN ACT to anend the labor law, in relation to protections and rights
afforded to delivery network conpany workers

The People of the State of New York, represented in Senate and Assem
bly., do enact as follows:

Section 1. The labor law is anended by adding a new article 21-B to
read as foll ows:
ARTICLE 21-B
DELI VERY NETWORK COVPANI ES
Section 790. Definitions.
790-a. Deactivation requirenents.
790-b. Right to challenge deactivation.
790-c. Notice of deactivation.
790-d. Access to records substantiating deactivation.
790-e. Affirmative production of records.
790-f. Notice of rights.
790-g. Network conpany records.
790-h. Retaliation prohibited.
790-i. Ruleneking authority.

790-j. Enforcenent power and duties.
790-k. Violation.
790-1. lnvestigation.

8 790. Definitions. For the purposes of this article, the follow ng
terns shall have the foll owi ng neani ngs:

1. "Adverse action" neans reducing conpensation; garnishing tips or
gratuities; tenporarily or permanently denying or linting access to
work, incentives, or bonuses; offering |l ess desirable work; tern nating;
deactivating; threatening; penalizing; retaliating; engaging in unfair
inmmgration-related practices; filing a false report with a governnent
agency:; or discrimnating against any person for any reason.

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
[-] is oldlawto be omtted.
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2. "Deactivate" or "deactivation" nmeans the blocking of a DNC worker's
access to a DNC s digital network, prohibiting a DNC worker from accept -
ing any future DNC orders for such DNC, or other material restriction of
a DNC worker's access to such DNC s digital network. The term "deacti -
vation" shall not include a tenporary suspension lasting |less than
forty-eight hours.

3. "Deactivation policy" nmeans a DNC s policy for nmeasures to be taken
prior to inplenenting the deactivation of a DNC worker adopted pursuant
to subdivision one of section seven hundred ninety-a of this article.

4. "Deactivation challenge procedure" neans a procedure under which a
DNC worker may challenge their deactivation under section seven hundred
ninety-b of this article.

5. (a) "Delivery network conpany" or "DNC' neans a person. COrpo-
ration, partnership, sole proprietorship, or other entity that is oper-
ating in New York state exclusively using a digital network to connect
DNC custonmers with DNC workers who provide delivery for orders of
products made via a digital network.

(b) "Delivery network conpany" shall not include

(i) a transportation network conpany, as defined by section sixteen
hundred ninety-one of the vehicle and traffic law, or

(ii) a restaurant, or restaurant chain, that enables custoners to
place orders for food using a digital network that was created specif-
ically for use by custoners of such restaurant or restaurant chain.

6. "Delivery network conpany custoner" or "DNC custoner"” neans an
individual or other entity who uses a delivery network conpany's digital
network to request a DNC order.

7. "Delivery network conpany order” or "DNC order" neans the pickup
and delivery of products by a DNC worker to a DNC custoner through the
use of a DNC s digital network:

(a) bedinning when a DNC worker accepts a DNC custoner's request for
such pickup and delivery of such products through such digital network;

(b) continuing while the DNC worker transports such products; and

(c) ending when the DNC worker delivers such products to such DNC
custoner, or to such DNC custoner's requested delivery |ocation.

8. "Delivery network conpany worker" or "DNC worker" neans an individ-
ual who has entered into an agreenent with a DNC to pickup and deliver
DNC orders for conpensation.

9. "Digital network" neans any systemor service offered or utilized
by a delivery network conpany that enables DNC orders to be delivered by
DNC workers, including but not limted to a snartphone application or
online website

10. "Discrinnation" neans any of the unlawful discrimnatory prac-
tices described in section tw hundred ninety-six of the executive | aw.

11. "Egregious msconduct" neans an action or behavior by a DNC worker
that: (a) endangers the physical safety of a DNC custoner, a third
party, a DNC, or an animal; (b) intentionally causes econonic harmto a
DNC custoner, a third party, or a DNC, (c) is threatening, harassing, or
abusive to a DNC custoner, a third party, or a DNC, or (e) constitutes a
m sdeneanor or felony under the laws of this state.

12. "Products" shall include, but not be linmted to, prepared foods,
packaged foods, alcoholic and non-al coholic beverages, and other goods.

13. "Unwarranted deactivation" shall nean a deactivation in violation
of section seven hundred ninety-a of this article.

8 790-a. Deactivation requirenents. 1. A delivery network conpany
shall adopt a policy for neasures to be taken prior to inplenenting the
deactivation of a DNC worker. Such policy shall be reasonably related to
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such DNC s safe and efficient operations. Policies including any of the
following shall not be in conpliance with this subdivision:

(a) Any rule or policy that would result in a deactivation based on a
DNC worker's availability to wrk or nunber of hours worked;

(b) Any policy that would result in a deactivation based on a DNC
worker's acceptance or rejection of any individual DNC order, or any
nunber or proportion of DNC orders;

(c) Any policy that would result in a deactivation based on a DNC
worker's cancellation of a DNC order with reasonable cause, as shall be
defined by such DNC

(d) Any policy that would result in a deactivation based on a DNC
wor ker contacting such DNC,

(e) Any policy that would result in a deactivation based solely on a
quantitative metric derived fromaggregate custonmer ratings of a DNC
wor ker's perfornance;

(f) Any policy that would result in a deactivation based on statenents
by a DNC worker regarding conpensation and/or working conditions nade to
custoners, other DNC workers, other DNCs, the nedia, public officials,
and/or the public; or

(g) Any policy that would result in a deactivation based on a DNC
wor ker asserting their legal rights.

2. A delivery network conpany shall provide each DNC worker a copy of
its deactivation policy before allowi ng such DNC worker to accept any
DNC orders for such DNC. Such deactivation policy shall be witten in
plain |l anguage in the | anguage selected by the DNC worker as such DNC
worker's prinmary | anguage. Such deactivation policy shall be nade avail -
able to any forner DNC worker of a DNC for no less than three years
after deactivation of such DNC worker.

3. Adelivery network conpany shall conduct a fair and objective
investigation, as deternm ned by the conm ssioner, prior to the deacti -
vation of any DNC worker. Such investigation shall be sufficiently thor-
ough to justify such deactivation and denpbnstrate an unbiased and
neutral view of facts collected. If such DNC worker refuses to partic-
ipate in such investigation or provide relevant information, such DNC
nay conplete such investigation based on avail able sources of inforna-
tion. Such DNC shall denonstrate by a preponderance of the evidence that
such DNC worker violated such DNC s deactivation policy prior to deacti -
vation of such DNC worker. A DNC shall apply its deactivation policy in
a consi stent manner.

4. Deactivation of a DNC worker by a DNC shall be in violation of this
article if such deactivation is intended to or results in discrim-
nati on.

5. Notwithstanding the provisions of this section, a delivery network
conpany shall be authorized to immediately deactivate a DNC worker i f
such deactivation is required to conply with any applicable court order
or local, state, or federal law or regulation. or where such DNC worker
has engaged in egregious nmi sconduct. In the case of egregi ous m sconduct

by a DNC worker, a DNC nay deactivate such DNC worker before conducting
the investigation required pursuant to subdivision three of this

section. In such a case, such investigation shall not take |onger than
fourteen days. If such investigation is delayed due to extraordinary
ci rcunst ances, such DNC shall provide such DNC worker with witten

notice that such investigation is delayed, the reason for such del ay,
and the date on which the conpletion of such investigation is antic-

i pat ed.
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8 790-b. Right to challenge deactivation. 1. A delivery network conpa-
ny shall not subject a DNC worker to an unwarranted deactivation

2. A DNC worker shall have the right to challenge their deactivation
through an internal deactivation challenge procedure.

3. ADNC shall create an internal deactivation challenge procedure
that shall be available to DNC workers inmediately upon their deacti -
vation, and up to ninety days after such deactivation

4. A DNC s deactivation challenge procedure shall be available to its
DNC workers in witing, in a fornat that is readily accessible, and in
English and any | anguage that such DNC knows or has reason to know is
the primary language of such DNC worker. Such deactivation chall enge
procedure shall be available to DNC workers and forner DNC workers for
up to three vyears after their deactivation. The conm Ssioner may
prescribe the formand content of a DNCs deactivation challenge proce-
dures.

5. A DNC shall review and respond to a DNC worker's challenge to deac-

tivation within fourteen days of receiving such challenge. Such response
shall include a witten statenent that shall include at | east one of the

fol |l owi ng:

(a) Evidentiary substantiation of such deactivation pursuant to
section seven hundred ninety-d of this article, and substantive
responses to questions or clains nade by such DNC worker in such chal -

| enge;
(b) Any extraordinary circunstances necessitating a delayed tineline

for response, and an anticipated date for a response either substantiat-
ing such deactivation or reinstating such DNC worker: or

(c) A determination that such DNC worker did not violate the DNC s
deactivation policy and therefore shall be reinstated.

6. In addition to pursuing an internal challenge to deactivation under
this section., a DNC worker shall have a right to file a conplaint wth
the departnent or bring a civil action for violation of the requirenents
of this article upon receiving the DNC s initial response to an interna
challenge, or fourteen days after initiating such chall enge. whichever
cones first. A DNC worker may pursue all avenues of relief available
within three vyears of the alleged violation, or as tolled pursuant to
section seven hundred ninety-l of this article.

8 790-c. Notice of deactivation. 1. Except as provided under subdivi-
sion three of this section. a delivery network conpany shall provide a
DNC worker with a notice of deactivation no later than fourteen days
prior to such deactivation, as well as on the date of such deactivation
Such notice of deactivation shall include a witten statenent of the
fol |l ow ng:

(a) The reasons for such deactivation

(b) The effective date of such deactivation

(c) Any and all records relied upon to substantiate such deactivation
pursuant to section seven hundred ninety-d of this article;

(d) The length of such deactivation;

(e) A description of the steps such DNC worker can take to renedy such
deactivation;

(f) A notice of such DNC worker's right to chall enge such deactivation
under section seven hundred ninety-b of this article; and

(g) Any other information required by the comm ssioner.

2. A DNC shall provide notices of deactivation in a form and nmanner
that shall be designated by the departnent.
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3. For deactivations involving egregious misconduct, a DNC shal
provide the DNC worker with a notice of deactivation no later than the
effective date of such deactivation

8 790-d. Access to records substantiating deactivation. 1. Pursuant to
subdivision three of this section, upon notice of deactivation., a DNC
shall provide a DNC worker with the records relied upon by such DNC to
substantiate such deactivation. unless contrary to local, state, or
federal law. Such records shall include, but not be limted to, the
date, tine, and location of all incidents supporting the decision for
such deactivation, records of all evidence considered in such decision,
and a certified statenent froman individual at such DNC with authority
to reinstate such DNC worker, attesting that such records are true and
accurate to such individual's know edge.

2. If a DNC obtains records substantiating a deactivation, after
impl enenting such deactivation, such records shall be provided to the
deactivated DNC worker as soon as practicable, but no later than four-
teen days fromthe date such records were obtained.

3. If a DNC worker challenges a deactivation pursuant to subdivision
two of section seven hundred ninety-b of this article, all records of
such chall enge and any responses shall be provided to such DNC worker
within fourteen days of such challenge or response

4. |If the records substantiating a deactivation involve informtion
related to a DNC custonmer or a third party, and the DNC reasonably
believes such information could conprom se such DNC custoner or third
party's safety, such DNC shall take neasures to anonyni ze such inforna-
tion. If a conplaint from a DNC custonmer or third party is the sole
basis for a deactivation, the DNC may provide a summary description of
the records substantiating such deactivation. The comr SSioner nay
pronmul gate rules or regulations regarding the neasures that shall be
taken to sunmarize records pursuant to this subdivision.

5. DNCs shall establish an accessible systemfor DNC workers to access

their receipts for each DNC order accepted, perforned, and/or cancelled

by such DNC worker. Such receipts shall be accessible on such DNC s
digital network. Such receipts shall be available to a DNC worker for no

less than three years after deactivation

6. DNCs shall retain the records required by this section for no | ess
than three years.

7. If a DNCfails to disclose adequate records to a DNC worker as
required under this section, there shall be a presunption, rebuttable by
clear and convincing evidence, that such DNC violated this article for
the rel evant periods and for each DNC worker for whomrecords were not
disclosed in a tinely nanner.

8 790-e. Affirmative production of records. 1. Each delivery network
conpany shall affirmatively transmit to the departnment such records as
shall be required by the conmmissioner, on at least a quarterly basis
beginning at the end of the first quarter next succeeding the effective
date of this section., until July first, tw thousand twenty-seven, and
at |l east once every six nonths thereafter. The conm ssioner shall have
the authority to require such aggregated or disaggregated records deened
necessary, appropriate, or convenient to adninister, evaluate, and
enforce the provisions of this article. The conmissioner may require
that such records be aggregated and produced as a distribution at
defined percentiles. The commissioner nmy create data producti on
requirenents of general applicability for all DNCs, in addition to
requirenents for specific categories of DNCs.
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2. Records for production pursuant to subdivision one of this section
shall include, but not be linmted to:

(a) Records regarding the nunber of deactivations initiated by a DNC

(b) Records regarding the npst commpn reasons for deactivation

(c) The nunber of DNC workers that challenge their deactivation, and
the forumin which such DNC workers pursue such chall enges;

(d) The nunber of DNC workers reinstated after deactivation, the
|l ength of such DNC worker's deactivation prior to reinstatenent, and the
length of service of such DNC workers prior to deactivation

(e) The DNC s deactivation policy;

(f) The DNC s internal deactivation challenge procedure, including the
available nethods of contact for deactivated DNC workers to initiate a
chal | enge; and

(g) Any other records the conm ssioner deternmines are material and
necessary to effectuate the purposes of this article.

3. The conm ssioner shall issue requirenents governing the subm ssion
format, security, and privacy protocols relating to the submssion of
DNC records.

8 790-f. Notice of rights. 1. A DNC shall affirmatively provide to
each DNC worker a witten notice of their rights established under this
article. The departnent may create and distribute a npdel of such notice
of rights in English and other |anguages. Such notice of rights shall be
provided in a formand nanner sufficient to inform DNC workers of their
rights under this article.

2. DNCs shall affirmatively provide each DNC worker with the witten
notice of rights required under subdivision one of this section within
one nonth of the effective date of this article, and for DNC workers
hired after the effective date of this article, within twenty-four hours
after the conpletion of such DNC worker's first DNC order that involved
perform ng services in the state.

3. DNCs shall provide the notice of rights required under subdivision
one of this section to each DNC worker no I ess than annually.

4. The notice of rights required to be provided by a DNC pursuant to
subdi vi sion one of this section shall include, but not be linted to,
information on:

(a) The right to challenge an unwarranted deactivation through such
DNC s internal deactivation challenge procedure and/or through other
avenues pursuant to section seven hundred ninety-b of this article;

(b) The policy describing the deactivation challenge procedure pursu-
ant to section seven hundred ninety-b of this article;

(c) The right to fourteen days' notice of an inpending deactivation,
except in the case of egregi ous nisconduct;

(d) The right to access any and all records relied upon by the DNC to
substantiate deactivation pursuant to section seven hundred ninety-d of
this article;

(e) The right to be protected fromretaliation for exercising in good
faith the rights protected by this article; and

(f) The right to file a conplaint with the departnment pursuant to
section seven hundred ninety-1 of this article or bring a civil action
for violation of the requirenents of this article.

5. DNCs shall provide the notice of rights required by subdivision one
of this sectionin an electronic format that is readily accessible to
DNC workers. Such notice of rights shall be nmade available to DNC work-
ers via such DNC s digital network or via emil. in English and any
| anguage such DNC knows or has reason to know is the primary | anguage of
such DNC workers. The conm ssioner may pronulgate rules and/or regu-




O©Coo~NoOO~wWNE

A. 8070 7

lations regarding the formand content of such notice of rights, the
manner of its distribution, and required | anguages.

6. DNCs shall establish an accessible system for DNC workers to under-
stand their eligibility to challenge a deactivation based on the policy
devel oped pursuant to section seven hundred ninety-a of this article.
Such system shall be available to DNC workers via such DNC s digital
network. Such systemshall be available to DNC workers for no less than
three vyears after deactivation. The conm ssioner nay issue rules defin-
ing reasonable criteria or requirenents for such systemto ensure that
DNC workers have sufficient infornmation to understand when they are
covered by this article, including, but not limted to, notice of cover-
age by this article, the nunber of DNC orders conpleted or cancelled by
such DNC worker in the prior one hundred eighty days. and such DNC wor k-
er's receipts and/or paynent disclosures for each DNC order perforned or
cancelled in the prior one hundred eighty days.

8 790-g. Network conpany records. 1. A delivery network conpany shal
retain records that docunent conpliance with this article for each DNC
worker, including, at a mnimum a conpliance file for each deactivation
of a DNC worker. The conm ssioner may nmake requirenents regarding the
form format. and content of such records. The conpliance file for each
deactivation of a DNC worker required pursuant to this subdivision shal
include, but not be linmted to:

(a) The deactivation notice provided to such DNC worker pursuant to
section seven hundred ninety-c of this article;

(b) The date of conpletion of investigation;

(c) Whet her such deactivation involved egregious m sconduct, and, if
so, the egreqgious nisconduct at issue;

(d) Whet her such deactivation was the result of discrinnation;

(e) The nunber of DNC orders conpleted by such DNC worker in the one
hundred eighty days prior to such deactivation;

(f) The date of any deactivation challenge made by such DNC worker, if
such a chal |l enge was nmde;

All responses nade by such DNC to a deactivation challenge made b
such DNC worker, if such a challenge was nade; and

(h) Any other records the comm ssioner shall require.

2. A DNC shall retain the records required under subdivision one of
this section for no less than three years.

3. If a DNC fails to retain adequate records required under this
section, there shall be a presunption, rebuttable by clear and convinc-
ing evidence, that such DNC violated the provisions of this article for
the rel evant periods and for each DNC worker for whomrecords were not
retai ned.

8 790-h. Retaliation prohibited. 1. No DNC, or any other person acting
on behalf of such DNC,_ shall interfere with, restrain, deny, or attenpt
to deny the exercise of any right protected under this article.

2. No DNC shall take any adverse action against any person because
such person has exercised in good faith the rights protected under this
article, or because such person has:

a) Made inquiries about the rights protected under this article;

(b) Infornmed others about their rights under this article;

(c) Infornmed such DNC, legal counsel, a union or other simlar organ-
ization, or any other person about an alleged violation of this article;

(d) Filed an oral or witten conplaint with the departnment or brought
a civil action for an alleged violation of this article;

(e) Cooperated with the departnent in an investigation of an alleged
violation of this article;
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(f) Testified in a proceeding under or related to this article; or

(g) Refused to participate in an activity that would result in a
violation of this article or of any local state, or federal |aw

3. No DNC shall conmunicate to a person exercising their rights under

this article, directly or indirectly, the wllingness to informa
governnent worker that such person is not lawfully in the United States,

or to report, or to make an inplied or express assertion of a wlling-
ness to report, suspected citizenship or immgration status of a DNC
worker or famly nmenber of a DNC worker to a federal, state, or |oca

agency.

4. |t shall be a rebuttable presunption of retaliation in violation of
this section if a DNC takes an adverse action against a person within
ni nety days of such person's exercise of rights protected under this
article. Such DNC may rebut such presunption with clear and convincing
evidence that such adverse action was taken for a perm ssible purpose.

5. Proof of retaliation in violation of this section shall be suffi-
cient upon a showing that a DNC has taken an adverse action against a
person and such person's exercise of rights under this article was a
notivating factor in such adverse action, unless such DNC can prove that
such adverse action would have been taken in the absence of such exer-
cise of rights.

6. The protections under this section shall apply to any person who
m stakenly but in good faith alleges a violation of this article.

8 790-i. Rulemmking authority. The conm ssioner shall be authorized to
pronul gate, repeal, or anmend any rule or regulation necessary to effec-
tuate the provisions of this article.

8 790-j. Enforcenment power and duties. The departnent shall have the
power to administer and enforce the provisions of this article and shal
have such powers and duties conferred upon it under this article, and as
otherwise necessary and proper in the perfornmance of such powers and
duti es.

8 790-k. Violation. The failure of a delivery network conpany to
comply with any requirenent under this article shall be a violation of
this article.

8 790-1. Investigation. 1. The departnent shall have the power to
investigate any suspected or alleged violation of this article. The
departnent nmay prioritize investigations of workforces deened by the
departnent as vulnerable to violations of this article. The depart nent
nay initiate an investigation under this article in situations includ-
ing, but not Iimted to, if the conm ssioner has reason to believe that
a violation is likely to be nade by a DNC or class of DNCs because
either the workforce contains significant nunbers of DNC workers who are
vulnerable to violations of this article, as deternmined by the conm s-
sioner, or the workforce is unlikely to report information regarding
such violations. Additionally, an investigation nay be initiated by the
departnent pursuant to a report or conplaint subnmtted by a DNC worker
or _any other person.

2. Any DNC worker may report an alleged violation of this article to
the departnent. The departnent shall encourage reporting pursuant to
this subdivision by taking the follow ng neasures:

(a) The departnment shall keep confidential, to the maxi num extent
permitted by applicable laws, the nane and other identifying information
of a DNC worker or other person reporting a violation of this article,
except as necessary to enforce the provisions of this article;

(b) The departnent may require a DNC to post or otherw se notify other
DNC workers that the departnent is conducting an investigation under




O©Coo~NoOO~wWNE

A. 8070 9

this article, in a formand manner, and in |anguages as prescribed by
the depart nment;

(c) The departnent may certify the eligibility of persons for U Visas
under the provisions of 8 US C 8§ 1184(p) and 8 UusSC 8§
1101(a) (15) (V)

3. An investigation of an alleged violation wunder this article
conducted by the departnent shall commence within three years of such
alleged violation. To the extent permtted by |law, the applicable stat-
ute of limtations for civil actions shall be tolled during any investi-
gation of a violation under this article and any administrative enforce-
nent proceeding under this article based upon the sane facts. For the
purposes of this subdivision, an investigation by the departnent shal
be deened to begin upon the date the departnent receives a report of an
alleged violation of this article, or upon the date when the depart nent
provides notice to a DNC that an investigation of an alleged violation
of this article has begun, whichever is sooner.

§ 2. This act shall take effect on the one hundred eightieth day after
it shall have becone a | aw.




